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N Monday, the fourth day of the present 
month, will occur the centennial anni- 
versary of John Marshall’s assumption of his 
seat as chief justice of the Supreme Court of 
the United States. The event will be appro- 
priately commemorated by the bench and bar 
throughout the Union. In the State of New 
York it will be celebrated in this, the Capital 
City, under the joint auspices of the New 
York State Bar Association and the Associa- 
tion of the Bar of the city of New York. The 
Court of Appeals will adjourn in recognition 
of the occasion. A meeting will be held at 
2.30 Pp. M. in the assembly chamber, Chief 
Judge Alton B. Parker, of the Court of Ap- 
peals presiding, at which an oration upon 
Chief Justice Marshall and his work will be 
delivered by the Hon. John F. Dillon, of 
New York city. In the evening, at 8.30 
o'clock, at the Fort Orange Club, a reception 
will be given by the two bar associations, to 
which all members of the bar are invited. 
The celebration has assumed a national char- 
acter, and, in many places, in addition to 
purely legal gatherings, large popular meet- 
ings will be held, at which eminent speakers 
will discourse upon Marshall’s inestimable 
services. It is sincerely to be hoped that the 
Empire State will not be behind any of the 
others in its recognition of the historical im- 
portance of the occasion, and that in pursu- 
ance of this determination as many lawyers as 
can possibly make it convenient to do so will 

be present at the exercises in this city. 
Vou, 68.— No. 
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It is with great pleasure that the ALBANY 
_Law JourNnaL has observed the appointment 


_and speedy confirmation of the Hon. Charles 


S. Francis, of Troy, N. Y., as minister from 
'the United States to Gideon, Roumania and 
Servia. Mr. Francis, like his honored father 
before him, has been for many years, the ed- 
itor and proprietor of the Troy Times, and 
like his father, he now goes to the same post 

of honor the elder so long held. The elder 
Francis held three diplomatic missions — to 
Greece, to Portugal and to Austria-Hungary, 
resigning a brilliant diplomatic career to re- 
sume work on the paper he founded. Dur- 
ing the three years of the late John M. Fran- 
cis’ stay at Athens, the son acted as his 
father’s secretary. Another interesting coin- 
cidence is the fact that Mr. Francis is of the 
same age his father was when called upon to 
represent the United States as minister to 
Greece. It is the first elective or appointive 
office he has ever consented to occupy, and 
that he will fill it with distinction there can be 
no manner of doubt. A native of Troy, he 
graduated with honors from Cornell, and has 
been for years one of the most active and in- 
fluential of the trustees of his alma mater. 
While at Cornell also, Mr. Francis acquired 
a love of boating which has never left him. 
He won the single-scull championship of the 
‘university and the intercollegiate scull cham- 
pionship in 1876 on Saratoga Lake, making 
a record which still stands as the world’s in- 
tercollegiate record. The passion for the 
manly exercise of boating has descended from 
father to son, for John M. Francis, who bears 
the honored name of his grandfather, in 1899, 
won the single-scull championship of Cornell, 
as his father had done twenty years before. 
The new minister to Greece is prominent in 
business and social life, is in the prime of his 
powers, and promises to add still farther lustre 
to a brilliant family record. 


It is no exaggeration whatever to say that 
the recent meeting of the New York State 
Bar Association, a report of whose proceed- 
ings is given in other columns of the present 
issue of the ALBANY Law JouRNAL, was the 
most successful from every point of view in its 
‘history. The attendance probably reached 
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“high-water mark,” and the interest seems to | 
have been in proportion to the numerical | 


strength. A very attractive feature of the 
meeting was the presence of the Chinese min- 
ister to the United States, His Excellency 
Wu Ting-Fang, whose instructive address be- 


fore the members of the association on the 


subject of ‘ Chinese Jurisprudence,” is pub- 


. . ‘Te | 
lished separately in this issue of the JoURNAL. 


Minister Wu Ting-lang but repeated here the 
success he has attained in other cities through- 
out the Union. Doubtless the admirable 
good sense, tact, judgment and diplomacy he 
exhibited a few months ago during the bloody 
times in China has done much to create and 
intensify the feeling of friendliness toward 
him on the part of the great mass of the 
American people. In addition to this is the 
fact that he is well known as one of those 
progressive Chinese, of the class to which the 
great Li Hung Chang belongs, who would 
gradually lead his country out of the mire of 
dead tradition and played-out custom and su- 
perstition to a place by the side of the most 
enlightened nations, among which its once 
puny rival, Japan, shines with no borrowed 
light. Minister Wu certainly is a cultured, 
exceedingly well-read and_ well-informed 
member of his race and is as clever and pro- 
gressive as he is well informed. It will not be 


his fault if his nation fails to take the position | 


to which her wealth, population and extent of 
territory entitle her. With a few such pro- 
gressive statesmen as Wu Ting-Fang in 
power, a peaceful revolution in the ancient 
empire would be a practical certainty. The 
Bar Association meeting, upon whose success 
Retiring President Finch, Secretary Wad- 
hams and their colleagues are to be heartily 
congratulated, seems to prove not only the 
suitability of Albany as the meeting place, but 
to negative the predictions of those oppo- 
nents of associations in general who seem to 
have been clinging to the idea that the State 
3ar Association was decadent. 


All Americans, and more especially Ameri- 


can lawyers, are invited to join with their | 
English brethren in erecting a suitable me- 


morial to the late Lord Russell, of Killowen. 
The American members of the general com- 


mittee in charge of the project, Chief Justice 
Fuller, Mr. Joseph H. Choate and Mr. James 
C. Carter, have issued an appeal to the legal 
profession and others interested for subscrip- 
It is 
understood that the memorial is to take the 
form of a seated or other statue, to be placed 


tions to meet the expense of the work. 


in the London law courts, and of a replica of 
the Sergent portrait to be offered to the Na- 
tional gallery. It is to be hoped that the 
response to this appeal will be prompt and 
liberal. Lord Russell was too well known to 
the world to need any encomiums at this time. 
Aside from his universally conceded ability as 
a jurist and advocate, and his equally well- 
known broad-mindedness 
spirit, he was deservedly a 
all Americans, largely for 


and catholicity of 
great favorite with 
the reason that he 
was hospitable to American ideas and was a 
sincere admirer of the great young republic 
which, equally with the mother country, still 
mourns his untimely death. 


The retirement of the irascible and erratic 
Chandler from the United States senate, 
which is assured as result of the senatorial 
contest in New Hampshire, will be regarded 
with complacency if not with positive relief 
by a great many in as well as out of the senate 
chamber. He has been in the political arena 
since 1862, when he became a member of the 
New Hampshire house 
His successor, Henry E. Burnham, was born 
in Dumbarton, N. H., in 1844, was graduated 
from Dartmouth in 1865, was admitted to the 
New Hampshire bar in 1868, was judge of 
probate for Hillsboro county, 1876 to 1879, a 
member of the house of representatives in 
1873-4, and of the constitutional convention 
of 1899. 
house of representatives. 


of representatives. 


He is a member of the present 


A very large amount of uncomplimentary § 
criticism has been indulged in by many of the | 


newspapers of the country over the action of 
President McKinley in appointing a son of 
Justice Harlan, of the United States Supreme 
Court, attorney-general to Porto Rico, and a 
son of Justice McKenna, of the same court, a 
_major of volunteers, promoting him, as we 
‘are told he did, over the heads of 118 other 
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lieutenants and the entire list of captains of 
the army, while the cases involving the gov- 
ernment’s policy toward the newly-acquired 
territories are pending before the Supreme 
Court. Some of the papers have even gone 
so far as to charge that the appointments 
amount to a deliberate attempt on the part of 
the executive to influence the two judges in 
rendering their decision. Of course, all this 
is extremely absurd. We surely haven't that 
sort of men on the Supreme bench nor that 
sort of man in the executive chair. To sup- 
pose that the appointment of Mr. Harlan was 
favor with his 
father, or to affect the coming decision, seems 


deliberately made to curry 


too preposterous to be entertained for a mo- 
ment; at all events, the senate seems to have 
thought so, for it very promptly confirmed 
Doubt- 
less the appointment referred to was one of 


the nomination by a vote of 43 to 21. 


with which life 
is well punctuated,— at the same time, there 
will be quite a little natural curiosity, now that 


those “ coingular singulances,” 


there has been so much pother about it, to see 
how Mr. Justice Harlan votes, when the time 
comes. And really, now that we think of it, 
we don't see that there would be any gross 
impropriety in Mr. Justice Harlan and _ his 
colleague refusing to take part in the decision 
of these colonial questions. Otherwise, we 
should think that in view of all the allegations 
and insinuations that have been made, their 
position would be a somewhat embarrassing 
one. The people seem to be exceedingly 
jealous of the Supreme Court's honor, and, 
like Caesar, with respect to his bewitching 
wife, they prefer that it should always be and 
remain above suspicion. 


——-e—_— 


THE CONSTITUTION AND OUR NEW 
POSSESSIONS. 
AN ANSWER HARRISON. 


To Ex-PRESIDENT 


By Cnuartes A. GARDINER. 


UR right to acquire and govern foreign terri- 
tory was advocated before this association two 
rears ago, 


judgment. 


conceded; for two years congress and the president 


The problem then so momentous has | 
passed from the stage of controversy into final | 
The right to acquire and govern is now | 
| exorable 
have exercised it, and in the last election the action | 


of the people’s representatives was sustained by the 
overwhelming vote of the people themselves. 

The problems now before the nation arise from 
In 
recent Ann Arbor address, Gen. Harrison discussed 
them with such profound learning, and fervor of 


the government of our new possessions. his 


conviction that his opinions demand the serious 
He bases 
entire argument on the self-expansion of the Con- 
stitution. Annexation ipso facto, he says, extends 
the document over annexed territory. 


consideration of every American. his 


It becomes 
operative therein proprio vigore, and confers on the 
inhabitants our Bill of Rights and the civil and 
political franchises of American citizens. Con- 
gress, govern the islands with 
plenary power, but is subject to all constitutional 
limitations. 


therefore, cannot 


History oF Proprio VicoRE DoctTRINE. 


I. What is the history of this doctrine? Prior 
to the adoption of the Thirteenth Amendment the 
Constitution authorized States only, 
said the North; in States and territories also, said 
the South. The issue was political, and after long 
debate congress enacted first the Missouri com- 
promise then other 
slavery from the territories. 


slavery; in 


act and statutes excluding 
But with each an- 
nexation of new territory, the struggles in con- 
gress broke out afresh, and in the crisis of 1847, 
during the debates on the Wilmot proviso and 
Oregon bill, * Calhoun came out with his new and 
supreme dogma of the transmigratory function of 
the Constitution and the instantaneous transporta- 
tion of itself in its slavery attributes into all ac- 
quired territories” (2 Benton, 713). Finally, in 
1849, in the last hours of the thirtieth congress, 
Calhoun introduced to the 
general appropriation bill, which again precipitated 
the entire pro-slavery agitation in its most violent 
form. In the that followed Webster 
maintained that the Constitution did not “ extend 
to the territories.” Calhoun replied: “I am very 
happy, sir, to hear this proposition thus asserted, 
for it will have the effect of narrowing very greatly 
the controversy between the North and South as 
regards the slavery question in connection with the 
territories. The simple question is, does the Con- 
stitution extend to the territories or does it not? 
It is the supreme law not within the limits of the 
States of this Union merely, but wherever our flag 
waves. * * * Is not congress the creature of 
the Constitution? And shall we, the creature of 
the Constitution, pretend that we have any author- 
ity beyond the reach of the Constitution?” And 
this, as Benton says, “was the last slavery creed 


caused a rider to be 


discussion 


of the Calhoun school and the one on which his 


disciples stand” (2 Benton, 733). 


CaLnoun’s SLAVERY CREED. 
Calhoun constructed his creed with his most in- 
logic. The Constitution authorized 
slavery; annexation ipso facto extended the Con- 
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stitution; the Constitution proprio vigore operated 
wherever extended and overruled all laws inconsist- 
ent therewith. Hence the Missouri compromise 
and all other federal and all territorial statutes pro- 
hibiting slavery in the territories, he argued, were 
unconstitutional and void; hence, also, any future 
similar legislation would be unconstitutional and 
void; and hence, finally, slavery would follow the 


Constitution, and the Constitution would follow the | 


flag wherever American sovereignty extended. i 


DENOUNCED By LINCOLN CONVENTION. 


Calhoun died, but his dogma survived and finally 
became the great issue in the momentous election 
of 1860. The Breckinridge convention was for it; 
the Lincoln convention was against it, and so far 
as the Douglas and Bell conventions expressed 
any opinion they opposed it. Section seven of the 
Lincoln platform reads: “ The new dogma that the 
Constitution of its own force carries slavery into 
any or all of the territories of the United States is 
a dangerous political heresy, at variance with the 
explicit provisions of that instrument itself * * * 
is revolutionary in its tendency and subversive of 
the peace and harmony of the country.” The issue 
thus joined was submitted to the people, and Lin- 
coln was elected, Breckinridge receiving only 
845,763 votes out of 4,667,353. This was a decision 


highest authority, the sovereign people. 
arms and was again defeated. 


tion, any view of the Constitution can be settled 
by the people who made it, then this doctrine origi- 
nated by Calhoun and now resurrected and advo- 
cated by Gen. Harrison, may be claimed to be for- 
ever settled and laid at rest. 


Our PRACTICE FOR I14 YEARS. 
II. Originally the Constitution was operative in 
the thirteen States which ratified the document 
(Art. VII, 1). Those States were a mere 
fringe along the Atlantic; but we have since ex- 
panded and annexed over 3,250,000 square miles of 
new territory. What rule of practice has congress 
observed in extending the Constitution over this 
vast domain? The ordinance of 1787 was enacted 


sec. 


by the confederation before the federal Constitu- | 


tion was adopted. Every territory organized out 
of the northwestern lands had a vested right to it, 
guaranteed by article VI of the Constitution (14 
Pet. 417). It was to be expected, therefore, that 
congress would extend the ordinance, as each new 
territory was successively organized out of the vast 
northwestern grant. What more logical procedure, 
too, than that congress should harmonize its entire 
practice and extend the same ordinances not only 
to the northwestern territories, -but to all new ter- 
ritories? This in fact it did, and by successive 
acts extended the ordinance of 1787 to every terri- 
tory organized prior to 1850 except Louisiana, 


Florida, Missouri and Arkansas. During sixty- 
three years congress thus continued to make laws 
for the successive territories, irrespective of the 
Constitution, and often even in conflict therewith. 
Many provisions were common to both documents; 
many in the ordinance were not in the Constitu- 
tion; but no less than sixteen of the civil rights of 
the Constitution were not in the ordinance at all, 
including some of the most essential guaranties oj 
personal liberty. Even the treason clauses, to 
which Gen. Harrison refers, were never specifically 
extended to a single territory prior to 1850. 

In Orleans territory, which existed from 1804 to 
1812, there was an established church, a clergy paid 
out of the public treasury, a son could not sue with- 
out consent of his father, certain criminals were 
not only denied jury trials but could be executed 
by the head of the family without trial, a separate 
port law existed for New Orleans, and lower duties 
were charged at that port on French and Spanish 
imports by twenty-fve per cent than elsewhere in 
the United States. Of this government Rodney, oi 
Delaware, said: “It shows that congress have a 
power in the territories which they cannot exercise 
in the States, and that the limitations of power 
found in the Constitution are applicable to the 
States, not to the territories.” Yet its validity has 


= 5 | been sustained repeatedly by the Supreme Court. 
upon the political aspects of the question by the | 


From this | 
election the South appealed to the arbitrament of | 


CONSTITUTION EXTENDED AFTER 1850. 


In 1850 congress organized the territory of New 


| Mexico and enacted that the federal Constitution 
If any political question, any rule of interpreta- | 


should extend thereto so far as applicable. Since 
1850 as each new territory was organized, congress 
inserted in the organization act a substantially simi- 


| lar provision. 


Such has been our practice for 114 years. From 
1787 to the present day, every president, every 
congress, all parties — Republicans and Democrats, 
Federalists and Whigs — believed, and acted on the 
belief, that the ordinance of 1787 and not the federal 
Constitution, was the fundamental law of the ter 
ritories, with few exceptions, prior to 1850, and 
that since 1850 the Constitution has been made 
operative merely as statutory law over new terti- 
tories, when and to such extent as congress deter- 
mined by special enactment. Never in our history 
has anyone in authority assumed that annexation 
ipso facto extended the Constitution nor that it 
existed in the territories proprio vigore. 

Proprio VIGORE ANALYZED. 

III. But how can the Constitution extend any 
where proprio vigore? What does proprio vigor 
here mean? Absolutely nothing. A constitutiot 
is only an organic law; it has no inherent vitality 
no life, no innate power of migration or expansiot. 
It is not a soul, that Gen. Harrison or Virgil of 
some other Pythagorean might claim transmigrate 
proprio vigore, from one political body to anothet. 
animating each with its own vitality. It is a crer 
ture not a creator. It does not act, it regulate 


teed 
ann 
A 
civil 
ator 
the 
guar 
they 
sole! 
The 
righ 
peor 
the 
not 
said: 
dow: 
ply 
whic 
tors 
asset 
shan 
neith 
agait 
right 
Cons 
upon 
553). 
Th 
petit: 
civil 
gove 
law j 
to ac 





45° 





THE ALBANY 


action. It cannot create rights, or extend itself, or 
do anything but regulate. It is itself inert; the life 
is in the people who institute it. 

The separate clauses of the Constitution are 
equally incapable of automatic action. They may 
all be extended by external force, but none. by 
innate power; and, as we have seen, in every in- 
stance the extending power is an act of congress, 
the agent of the living people. There is no pro- 
yision in the Constitution for self-extension of any 
part of it. Corporate mortgages often provide for 
extension proprio vigore over after-acquired prop- 
erty. But the Constitution has no such provision. 


Laws are necessary in the United States and in all | 


the States, not only to put it into operation but to 
keep it going. Let us examine these clauses in 
detail. 

Bi_t oF Ricuts INOPERATIVE. 

(1.) Guaranties of civil rights are inoperative. 
The only absolutely essential portions of the Con- 
stitution are those organizing the government and 
distributing the sovereign powers. But they all re- 
late to the nation and the States, and cannot be 
made operative in territories by annexation, act of 
congress or otherwise (9 How. 244; 141 U. S. 180). 

The Constitution also contains a bill of rights, 
and Gen. Harrison's principal argument is that this 
bill of rights at least, or the civil rights guaran- 
teed by the Constitution, extend proprio vigore to 
annexed territory. 

A distinction must be made between natural and 
civil rights. Natural rights are given by the Cre- 
ator to all people; they are the inalienable rights of 
the Declaration of Independence. Civil rights are 
guaranties by which natural rights are protected; 
they are statutory and constitutional and belong 
solely to the nation or race that institutes them. 
The federal Constitution deals solely with civil 
rights, and our courts have held that when any 
people has acquired by birthright of political action 
the civil rights of our Constitution, congress will 
not interfere therewith. In a late case the court 
said: “The bill of rights was not intended to lay 
down any novel principles of government, but sim- 
ply to embody certain guaranties and immunities 
which we had inherited from our English ances- 
tors” (165 U. S. 281). “ The right of the people to 
assemble,” said Chief Justice Waite, in the Cruik- 
shank case, “was not created by the amendment; 
neither was its continuance guaranteed, except as 
against congressional interference. * * * The 
tight to bear arms is not a right granted by the 
Constitution, neither is it in any manner dependent 
upon that instrument for its existence” (92 U. S. 
553). 

This is true of freedom of speech, the right of 
petition, due process of law, or any other of our 
civil rights which belong to a people subject to the 
government of congress. Congress can pass no 
law interfering with their enjoyment. But inability 


to act is not extension of power. Can a mere re- 
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striction upon the power of congress to pass cer- 
tain laws as rules and regulations for the govern- 
ment of new territory be held to extend, not the 
restrictions but the affirmative rights themselves? 
In no sense of the word, I repeat, can this negative 
operation of the prohibitions in the Bill of Rights 
be said to extend the Constitution over Porto Rico 
or the Philippines. 


Bi_t oF RiGHTs FOR CITIZENS ONLY. 

The bill of rights, moreover, applies only to 
federal citizens. It is a social compact between 
the United States and its citizens (94 U. S. 124). 
Referring to it, Mr. Justice Field said: “ The 
rights thus recognized and declared are rights of 
citizens of the United States, under their Constitu- 
tion, which could not be violated by federal 
authority ” (144 U. S. 362). And it was long since 
decided that the bill of rights operates only to 
| protect federal citizens as distinguished from citi- 
| zens of the States (7 Pet. 247; 123 U. S. 166; 175 
It. &.. 292). 

Natives Not CItIzens. 


But Porto Ricans and Filipinos are not federal 
citizens. There is no citizenship of a territory, and 
| the only citizenship congress can confer is national 
(92 U. S. 542). ‘‘ Its sources are two,” said the Su- 
| preme Court, “and two only, birth and naturaliza- 
| tion” (112 U. S. 101; 169 U. S. 702). Persons may 
| be naturalized either individually under the natural- 
lization acts, or “collectively,” as the court 
explained, “ by the force of a treaty by which for- 
| eign territory is acquired” (112 U. S. 102). Porto 
| Ricans and Filipinos have not been naturalized in 
| either manner. 

The only other source of American citizenship is 
‘birth, and that must be where the Constitution 
is operative. No Constitution, no fourteenth 
amendment; hence no citizenship by birth (169 
U. S. 693). Until Porto Rico and the Philippines 
become States, or until congress naturalizes their 
inhabitants, they will not be federal citizens, and 
hence will not be entitled to the civil rights of the 
Constitution. 


ANGLO-SAxon Ricurs Our BIrtTHRiGcHt. 


Again, two things must unite to entitle a people 
to the protection of our constitutional guar- 
anties —they must own the rights of their own 
title, and the rights must be the identical ones 
specified in our Constitution. But the civil rights 
of our Constitution belong by inheritance to the 
Anglo-Saxon race alone. Other races mzy have 
civil rights, but not those we possess. They are 
our birthright; they were the rights of our an- 
cestors during the Saxon era of English history; 
they were lost in the Norman conquest; they were 
only partly regained by the Magna Charta and acts 
of confirmation; they were brought by the Ameri- 
can colonists to this continent; they were claimed 
by the continental congress as the “ rights of Eng- 
lishmen” in the petition of 1774 to George III; 
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they were secured to our patriot fathers by the 
revolution and the Constitution; and as our fathers 
and their descendants migrated from the older 
States they carried them westward all over the 
country, “as their birthright,” said the Supreme 
Court, as a part of the common law‘ of the land, 
said Mr. Justice Gray (152 U. S. 52), but always 
as the same historic rights inherited 
Saxon ancestors (136 U. S. 448). Porto Ricans and 
Filipinos did not possess these rights before an- 
nexation; they do not now. They have their own, 
which they cherish, and, doubtless, prefer. Unless 
congress expressly enacts the bill of rights, as a 
law, it will not exist in our new possessions, nor 
will the inhabitants be to of 
guaranties. 


from our 


entitled any its 
No Unirorm TarirF. 

2.) The uniformity clauses are 
Article 1, section 8, requires that all 
Truptcy and naturalization laws shall be “ uniform 
throughout the United States.” If Porto Rico and 


inoperative. 


tariff, bank- | 


partments are right or wrong. It is enough to 
know that they have decided the question. Hay. 
ing done th‘s, their decision is conclusive upon 
“the judges, as well as all other officers, citizens 
and subjects of the government” (137 U. S. 212), 


ANNEXATION Issues Po.tiricaL, Not JupIctrA.. 

Hence all questions incident to the acquisition 
and gorernment of Porto Rico and the Philippines, 
whether we should annex them permanently or 
sub modo; whether they should be part of our * out- 
lying dominion,” of the 
United States; whether they should have local 
governments or ruled from Washington; 
whether the inhabitants should be citizens or sub- 
jects; whether the Dingley act should apply, or 
there should be separate tariffs; these and all 
similar problems of government are political, be- 
longing exclusively to the legislative and executive 


or integral portions 


be 


| departments, and “not within the province of the 


| judiciary 


the Philippines are integral parts of the United | 


States, the uniformity clauses must apply; ii they 
are not, but are only “ outlying dominions” (101 
U. S. 133), or “ dependencies” (3 Wash. 3 C. C. R. 
286), then the uniformity clauses do not apply. 
Geographical inclusion or exclusion is the test, not 
constitutional extension; and the question is un- 
qualifiedly political, belonging to congress and the 
president, and not to the courts. Political ques- 
tions differ from judicial in that none but the 
sovereign can determine them. A sovereign de- 
cides by his own will, sic volo, sic jubeo. A court 
decides according to the prescribed by the 
sovereign. 

The maintenance and extension of our national 
dominion is a political, not a judicial, problem. 
The reasons are thus stated: ‘“ The president and 
congress are vested with all the responsibility and 
powers of the government for the determination 


law 


of questions as to the maintenance and extension | 


of our national dominion. It is not the province 


of the courts to participate in the discussion or 


| 
| 


| 


| that the 


| but only sub modo, that they are not 


decision of these questions, for they are of a politi- | 


cal nature and not judicial. Congress and 
president having assumed jurisdiction and sover- 


eignty, and having made the 


the | 


declarations and | 


assertions as to the extent of our national author- | 


x *k x 


ity and dominion, all the people 
courts of the country are bound by such govern- 
mental acts’”’ (50 Fed. Rep. 110). A question like 
this, as Chief Justice Marshall said, is “more a 
political than a legal question; and in its discussion 
the courts of every.country must respect the pro- 
nounced will of the legislature ” (2 Pet. 308). 

The wisdom, also, of the action of the political 
departments, in manner and degree of annexing 
new territory, is not open to question. As the 
court said in the Williams case (13 Pet. 420), it is 
not material to inquire, nor is it the province of 
the court to determine, whether the political de- 


and | 


to contravene or question : (9 
How. 154). 
McEnery RESOLUTION. 

What have congress and the president done to 
define the geographical and legal status of the is- 
lands? On the same day on which the senate rati- 
fied the treaty it resolved: ‘“ By the ratification of 
the treaty of peace with Spain, it is not intended to 
incorporate the inhabitants of the Philippine Is- 
lands into citizenship of the United States; nor 
is it intended to permanently annex said islands 
as an integral part of the territory of the United 
States’ (McEnery resolution). In the provisional 
act for Porto Rico, congress defined the political 
status of the inhabitants as “citizens of Porto 
Rico, entitled to the protection of the United 
States,” and imposed tariff and tax laws differing 
from those imposed upon its own territory, and 
levied duties the 
countries. 


on commerce between two 
It thus appears by affirmative action of congress 
islands are not “ permanently annexed,” 
“an integral 
part”’ of the United States, and that their inhabit 
ants are not citizens. 

No clearer definition and interpretation of the 
geographical status of the islands and the political 
status of their inhabitants could be given; and 
this congressional action constitutes the law of the 
case, binding on the president, the secretary oi 
war and all other executive officers, and conclusive 
upon “the judges, as well as all other officers, 
citizens and subjects of the government” (137 
U.S. 212). The same reasoning applies to natural- 
ization and bankruptcy. Hence none of these 
causes operates proprio vigore in Porto Rico or the 
Philippines. 

. TREASON ARGUMENTS FALLACIOUS. 

(3.) Miscellaneous Clauses.—General Harrison's 

argument on treason is utterly fallacious. Treason 
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1s a crime of citizens, he argues; Porto Ricans and 
Filipinos, unless the Constitution operates, are not 
citizens; citizens alone can be protected by the 
constitutional inhibitions relating to treason; 
hence congress, being unrestricted, can enact all 
the bloody laws of the middle ages, and no Porto 
Rican or Filipino can “ know how to behave him- 
seli; to do, speak, or say, for doubt of the pains 
(N. A. Rev. p. 14). 
error is patent. Treason is 
citizenship, but 


of treason” 

His crime 
against against Any 
person who violates his allegiance to the United 
States commits treason, whether he be a citizen or 
not. Porto Ricans and Filipinos are not citizens, 
but subjects. In 1817, Mr. Story thus defined a 
subject: “A person domiciled in a country and 


not a 
allegiance. 


enjoying the protection of its sovereign, is deemed 
a subject of that country ” (2 Wheat. 227). 
in 1874, the Supreme Court said: 
of the nation * * * 
Allegiance and protection are reciprocal obliga- 
tions. The one is a compensation for the other; 
allegiance for protection and protection for alle- 


(21 Wall. 162). 


Again, 
* Each member 
* *k * 


owes it allegiance. 


giance ”’ Hence, every person enti- 
the nation’s subject; and 
hence, also, every person, in States or territories, 
that allegiance 
against the United States. 


tled to protection is 


who violates commits treason 

How absurd, however, to claim that annexation 
extends the treason clauses. From the adoption 
of the Constitution they have extended over the 
whole world wherever the 


sovereign and 


relation of American 
American subject existed — in 
States, territories, American consulates, and even 
on the high seas aboard our men-of-war; it is im- 
possible to extend them farther. 
nature they do not 


In their essential 
formity clauses do, and have nothing to do with 
territorial expansion per se. They are made for 


persons, without regard to_residence. They gov- 


ern the relations of the United States with their | 


subjects, wherever they exist, conditioned on alle- | sively of the legislative department and subject to 


giance and this renders their 


expansion unnecessary and impossible. 


alone, territorial 


AMBASSADORS AND TITLES OF NOBILITY. 


Finally, there are a number of powers which the 
sovereign people denied to the federal government. 
Some of these, like the prohibition against con- 
ferring titles of nobility, are mere restrictions on 
the power to act anywhere. It is equally absurd 
to speak of these clauses as extending to our new 
territories Article 1, section 9, 
of nobility shall be granted 

That jis, it cannot be granted 
a Filipino, nor yet to an Eng- 
lishman or German; but that does not mean that 
the Constitution extends over Porto Rico or the 
Philippines any more than over England or Ger- 
many. Under article 1, 
cannot be appointed. ambassadors 


by annexation. 
provides: “No title 
by the United States. 
to a Porto Rican or 


section 6, congressmen 


to a foreign 


apply to territory as the uni- | 


| to congressional supervision ” (139 U. S. 446). 
| power of congress is, therefore, plenary and abso- 


court — France or Russia, for instance; but that 
does not mean that such prohibition thereby ex- 
tends the Constitution over France and Russia. 


PoWER OF CONGRESS UNLIMITED. 


(4.) General Harrison argues that the Constitu- 
tion extends to new territory only “so far as appli- 
cable.” But what is applicable? The Constitution 
is silent. Who shall The admission 
the - whole question. General Harrison 
argues himself completely out of court. If the 
Constitution extends only “so far as applicable,” 
the congress may and must, as the sole depositary 
of the political discretion of the nation, determine 
whether the annexation shall be temporary or per- 
manent, whether the territory shall be an integral 
part of the United States or an outlying depend- 
ency, whether the inhabitants shall be citizens or 
subjects, and all the other questions involved in 
deciding what provisions are applicable and what 
are not, to the new possessions. 


determine? 
begs 


This is equiva- 


jlent to saying that no part of the Constitution 


extends proprio vigore, but only as decided in the 
absolute discretion and plenary power of congress. 
And this is the true theory of the law, supported 
by every decision the Supreme Court has made on 
the subject. laid down this 
broad rule: ‘“ The term ‘territory,’ as here used 
(article 4, section 3), is merely descriptive of one 
kind of property, and is equivalent to the word 
‘lands.’ Congress has the same power over it as 
any other property belonging to the United States, 
and this power is vested in congress without limita- 
tion and has been considered the foundation upon 
which the territorial government rests” (14 Pet. 
537). : 
Ten years later the court announced the com- 
prehensive principle that territories “are not 
organized under the Constitution nor subject to its 
complex distribution of the powers of government 
as the organic law; but are the creations exclu- 


Sixty years ago it 


its supervision and control” (g How. 242). Chief 
Justice Waite, sustaining this power, said: “ All 
territories within the jurisdiction of the United 
States not included in any State must necessarily 


be governed by or under the authority of congress. 
| 


The territories are but political subdivisions of the 
outlying dominions of the United States. * * * 
It has full and complete legislative authority over 


\the people of the territories and all the depart- 


ments of the territorial governments” (101 U. S. 
133). And, summarizing the whole matter, the 
court announced this opinion through Mr. Justice 
Brewer: “A territory is a political community, 
organized all whose powers are 
created by congress, and all whose acts are subject 


The 


by congress, 


lute, and can be exercised without constitutional 


/ restrictions in our new possessions. 





48 THE ALBANY 


LAW JOURNAL. 





Harrison Orrers No SOLution. 


(5.) What solution does General Harrison offer 
for these momentous problems? None whatever. 
He criticises and denounces, but has no remedy. 
If congress can rule with plenary power, he says, 
it will be an “ un-American” government, a “ state 
of vassalage,” “tyranny” will prevail, and it will 
be altogether “ shocking;” Porto Ricans and Fili- 
pinos will be “slaves;” the principles of the 
Declaration will be abandoned, and our revolu- 
tionary fathers, who fought “for rights, not privi- 
leges —for a Constitution, not a letter of instruc- 
tions,” will be disgraced in their .descendants. 

But such fervid rhetoric adds nothing to a con- 
stitutional argument. Indian territory for ninety- 
eight years and Alaska for thirty-four years, have 
been unorganized territories. The 
has not been operative therein, they had no local 
government and few federal statutes. For four 
years President Harrison’s administration ruled 
them directly from Washington — more absolutely 
than the present administration is ruling Porto 
Rico, with its local government, and the Philip- 
pines, with the Taft commission. Were the 
inhabitants of: Alaska and Indian Territory 
“slaves?”’ Were they in a “state of vassalage?” 
Was their government “un-American?” Did 
General Harrison flagrantly violate the Declara- 
tion and merit the maledictions of our revolution- 
ary fathers? 


Harrison’s Hawattan REcorp. 

Let us go a step farther. Who was it that in- 
augurated our present insular and extra-territorial 
policy? That policy received its first practical and 
definite expression in the transmission to congress 
by President Harrison on February 15, 1893, of a 
treaty providing for the immediate annexation of 
Hawaii. He then said: “ The treaty does not at- 
tempt to deal in detail with the questions that grow 
out of the annexation. * * * The commission- 
ers representing the Hawaiian government have 


consented to leave to the future and to the just | 


anu benevolent purposes of the United States the 
adjustment of all such questions. If it meets the 
approval of the senate, peace and good order will 


be secured in the islands under existing law until | 


such time as congress can provide by legislation a 
permanent form of government for the islands.” 


tressing dilemma. Was he right in 1893 or is he 
right now? He urged congress to annex immedi- 
ately, but only sub modo, as we have annexed Porto 
Rico and the Philippines, and then the operation 
of the Constitution and federal statutes was to be 
suspended “until such time as congress can pro- 
vide by legislation a permanent form of govern- 
ment.” For a year after ratification, and pending 
congressional action, Hawaii was also to retain its 
separate tariff laws, and its Chinese inhabitants 


Constitution | 


were forever excluded from American soil “as if 
entering from a foreign country.” The policy of 
the present administration is identical with that in- 
itiated by General Harrison. 

Again, he urged that all questions arising out of 
annextion should be left “to the future and to the 
just and benevolent purposes of the United States.” 
When President McKinley issued his instructions 
for the government of the Philippines, he not only 
followed the Hawaiian precedent, but adopted Gen- 
eral Harrison’s language — he guaranteed the Fili- 
pinos a “just and benevolent government,” 
according to the principles and “‘ purposes of the 
United States.” And yet General Harrison now — 
seven years later — bitterly attacks his own policy. 
Referring to Porto Ricans and Filipinos, he says: 
“We offer them only this highly consolatory 
thought: Seventy-six millions of free Americans 
can be trusted to deal benevolently with you.” 
“The man whose protection from wrong rests 
wholly upon the benevolence of another man or of 
a congress is a slave.” Our fathers “ accounted 
that to hold these things (rights) upon the tenure 
of another man’s benevolence was not to hold 
them at all” (N. A. Rev. pp. 8, 10, 12). 

General Harrison makes his plea to the equity 
bar of the American people. He has arraigned 
the administration, its policy and practice. He 
must conform to equity rule. He who would seek 
equity must do equity. He must show clean 
hands. But he is disbarred from court, condemned 
out of his own mouth. He initiated the present 
insular policy, he invented its phraseology, and of 
all men in public life, he alone cannot now rise up 
to call it accursed! 


SuprREME Court Cannot DecipE PENpING Issues. 

But “these questions will soon be decided by 
the Supreme Court,” says General Harrison. That 
is impossible. The Supreme Court cannot and will 
not decide them, and, even if it attempted to do 
so, its action would be revolutionary and void. 
Can it mandamus the president? Can it enjoin the 
congress? Can it prohibit this sovereign nation 
from exercising its sovereignty over conquered ter- 
ritory? Unless it overrules the precedents of a 
century and repudiates a practice that has prevailed 
since its foundation, the court will decide only 


problems of a strictly judicial character, refuse to 

| pass on those of a political nature and relegate 
HARRISON ORIGINATED Present INsuLAR Poticy. | their further consideration to the political depart- 
General Harrison is here confronted with a dis- | 


ments of the government. It will thus settle few, 
if any, of the great problems discussed by General 
Harrison and now agitating the American public. 

Undoubtedly the court will follow the construc 
tion of national power, first laid down by Chiei 
Justice Marshall and uniformly adhered to since, 
that this is a sovereign nation and can annex terti- 
tory absolutely or sub modo, and upon any terms 
and conditions it pleases. Having decided this 
much, it will logically follow that it must dismiss 
from further consideration the propriety of the 
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particular terms of annexation, as matters within 
the exclusive jurisdiction of the president 
congress. 

li annexation be constitutional, all appropriate 
means of effecting it are constitutional, and to in- 
quire into the necessity or wisdom of the means 
would be, as Chief Justice Marshall said, “to pass 


and 


ment and to tread on legislative ground. This 
court disclaims all pretensions to such power” (4 
Wheat. 423). Otherwise, Mr. Justice Miller 
explained, the court could “annul declarations of 
war, suspend the levy of armies and become a 
great international arbiter, instead of a court of 
justice for the administration of the laws of the 
United States” (1 Woolw. 156). 


as 


These views were 


ernment, in the pending cases. I submit, with 
that they should have been. They 
present the only solution of the situation, and the 


deference, 


one I believe the court will ultimately adopt; a | 


solution that provides a method for determining 
pending issues, and yet confines the judicial and 
political departments within the functions assigned 
them by the Constitution. 


PROBLEMS FOR CONGRESS. 


Hence, all these questions must be left to the | 


sovereign people and their duly-constituted agents, 
congress and the president. 
straint on their action? 


our history. During 114 years we have annexed 


and governed 3,250,000 square miles of new terri- | 


tory. The power of congress therein has 
plenary, but its exercise has been just; its authority 
has been absolute, but its use has been 
greatest good of humanity. 


the rights of 


for the 
During all that time, 
inhabitants, though not 
guaranteed by the Constitution, have been amply 
protected by the fundamental, unwritten laws of 
our civilization. ‘We must be content to limit 
power where we can,” said that sturdy patriot, 
Mr. Justice Iredell, “and where we cannot con- 
sistently with its use, we must be content to repose 
a salutary confidence. 


territorial 


It is our consolation that 
there never existed a government, in ancient or 
modern times, more free from danger in this re- 
spect than the government of 
Dill. 3098). 

Like Mr. Justice Iredell, we should repose confi- 
dence in our nation. 


America” (3 


Its policies are not chimeri- 
cal; they are supported by law; they are wise and 
conservative. We have the right to annex Porto 
Rico and the Philippines; the right to hold and 
govern them; the right to give or refuse the Con- 
stitution; the right to organize them into terri- 
tories; the right even to make them into States — 
why should we not continue in the future as in the 
Past to exercise these lawful, plenary and sovereign 
powers? We hold the. islands by a perfect title; 
no other nation does. We are in possession; no 


| tyranny; justice without 
the line which circumscribes the judicial depart- | 


| and 


| every artery of her national life throbbing and pul- 
not presented to the court on behalf of the gov- | 


Is there, then a= | atte ‘ 
s there, then, no ” | By His Exce_vency, Wu Tina-Fanc, Envoy Ex- 
All there ever has been in | 


been | 


other nation is. Why should we give away, or sell, 
or lease, or abandon a single foot of the territory? 
Why should we not restore order, open courts and 
found schools? Why should we not give the in- 
habitants a government of liberty, regulated by 
law, and honestly administered — taxation without 
bribe; freedom of re- 
ligious worship and protection to life, liberty and 
property? 

Behold the new century, and at its very portals 
behold Milton’s prophecy fulfilled, “a noble and 
puissant nation arousing herself like a strong man 
after sleep and shaking her invincible locks ”— our 
republic rousing herself to the vast opportunities 
tremendous responsibilities of the future; 


sating with new vigor; her Constitution revered, 
implicitly obeyed, and protecting all the rights of 
her citizens; her reserved powers unrestrained by 
constitutional limitations and equal to every de- 
mand of the most potential sovereignty — our re- 
public, with her sublime and infinite possibilities, 
destined to become not only a world power, but 
the puissant and dominating power of the new cen- 
tury, a noble, beneficent and peaceful primacy 
among the nations of the earth. 

a 

CHINESE JURISPRUDENCE. 


TRAORDINARY MINISTER PLENIPOTENTIARY 


TO THE UNITED STATEs. 


AND 


Coming before you this evening, I wish first to 
express my appreciation of the honor you have 
done me by inviting me to deliver an address on 
this most interesting occasion. It seems some- 
what strange that the representative of the most 
ancient empire of the world in the person of such 
a man as my humble self should be called upon to 
speak before such a learned body as the New York 
State Bar Association, at the Capital City of the 
Empire State in this young republic. I suppose 
this is due to a natural desire on your part to know 
something about the principles of law that prevail 
in that ancient empire, not so much, I believe, for 
the purpose of adopting them as for the purpose 
of comparison. 

The law of China may be treated under three 
heads —common law, statute law, case law. By 
common law, I mean that which consists of those 
principles and rules sanctioned by usage and cus- 
tom from time immemorial, and observed and fol- 
lowed by the courts. The customary law rests, un- 
doubtedly, as did the Roman law before the publi- 
cation of the Twelve Tables, upon the mores 
majorum, that is, customs long observed and sanc- 
tioned by the consent of the people. The funda- 
mental social principles, enunciated by the Book of 
Rites since the time of Chow Kung, have continued 
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to exercise a profound influence upon the Christian 
mind. By fundamental principles, it is meant those 
such as the patriarchal principles and the fraternal 
principles which pervade the law and customs of 
China as completely as the patria potestas ever did 
the jurisprudence of Rome. Another source of 
common law is to be found in the wise maxims and 
injunctions of ancient emperors scattered through 
the classics. Some of these are forty centuries old, 
and are still scrupulously observed. It is curious 
to note, in passing, that the spirit of the well- 
known legal maxim, “It is better to let nine guilty 
persons go unpunished than to adjudge one inno- 
cent person guilty,” is exemplified in the ancient 
law of the Chinese. I find in the chronicle of 
Shun, whose reign commenced 2317 B. C., the es- 
tablished rules of procedure in these words: 

“ Pardon inadvertent faults, however great, and 
punish wilful crimes, however small. In cases of 
doubtful crimes, deal with them lightly; in cases 
of doubtful merit, prefer the high estimation. 
_Rather than put to death an innocent person, it is 
better to fail in the strict administration of the 
law.” 


Whatever faults and irregularities there are in 
the Chinese judicial system—and I admit that 
there are not few—I have no hesitation in saying 
that the good old rules quoted in the above pass- 
age, especially in the last portion of it, are gener- 
ally observed. In the trial of cases for murder and 
other serious crimes, Chinese judges are particu- 
larly careful and cautious. If there is any point 
that can be stretched in favor of the accused, they 
will give him the benefit of it. The consequence 
of wrongly convicting an innocent person is most 
serious. Suppose a person were convicted and sen- 
tenced to death for the crime of murder, of which 
he was innocent, and an appeal to Peking resulted 
in the reversal of the decision, all the officials who 
had anything to do with the trial of the case, from 
the governor of the province down to the sub- 
magistrate of the district, would be degraded and 
subjected to the severest punishment. Thus, apart 
from other reasons, the dread of punishment for 


giving a wrong decision acts as a check on the | 


judges and makes them extremely careful and 
painstaking in deciding a case. 

The statute law of China is the most important 
result of legislation. Its foundation was laid over 
twenty centuries ago, and since then successive 
dynasties have built upon it by addition, amend- 
ment, abrogation and amalgamation, as circum- 
stances required. The standard work, which is now 
in use over the whole empire of China, is called 
Ta Ching Luli, generally known as the Penal Code. 
It contains not only the fundamental statutes, but 
also the supplemental laws. It is arranged under 


seven headings, viz., general, civil, fiscal, ritual, | 


military, criminal and that relating to public works, 
and is subdivided into 436 sections. It also con- 
tains a collection of important cases which have 
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been decided by the proper authorities and ap- 
proved by the emperor, with notes and comments 
illustrating the practice and theory of the law ap- 
pended. The first edition was published in 1647, 
only three years after the accession of the present 
dynasty. A new edition is generally issued every 
five or ten years with summary reports of important 
cases that deserve notice. The principles on which 
the work is published will be better understood by 
referring to the original pretace of the Code. Af- 
ter remarking upon the inconveniences arising from 
the necessity of aggravating or mitigating the sen- 
tence of the magistrates who, previous to the 
re-establishment of an authentic code of penal laws, 
were not in possession of any fixed rules upon 
which they could base a just decision, his majesty, 
the Emperor Shunchi, goes on to describe the 
manner of revising the code as follows: 

“A numerous body of magistrates was assembled 
at the capital at our command for the purpose of 
revising the Penal Code formerly in force under 
the late dynasty of Ming, and of digesting the same 
into a new Code by the exclusion of such parts as 
were exceptionable, and the introduction of others 
which were likely to contribute to the attainment 
of justice and the general perfection of the work. 
The result of their labors having been submitted 
to our examination, we maturely weighed and con- 
sidered the various matters it contained, and then 
instructed a select number of our great officers of 
State carefully to revise the whole for the purpose 
of making such alterations and amendations as 
might still be found requisite. Wherefore, it being 
now published, let it be vour great care, officers 
and magistrates of the interior and exterior de- 
partments of our empire, diligently to observe the 
same, and to forbear in the future to give any de- 
cision or to pass any sentence according to your 
private sentiments or upon your’ unsupported 
authority. Thus shall the magistrates and _ the 
people look up with awe and submission to the 
justice of these institutions as they find themselves 
respectively concerned in them; the transgressor 
will not fail to suffer a strict expiation of his 
crimes, and will be the instrument of deterring 
‘others from similar misconduct: and, finally, both 
officers and people will be equally secured for end- 
less generations in the enjoyment of the happy 
effects of the great and noble virtues of our illus- 
trious progenitors.” 


It will take up too much time and space to go 
into a minute description of the Code, but it may 
not be uninteresting to give an outline of it. Un 
der the heading of general laws are forty-six sec- 
tions, laying down principles and definitions appli 
cable to the whole. The description of the five 
ordinary punishments, the definition of the ten 
treasonable offenses, the rules for the mitigation 
| of punishment, the description of the eight privi- 
| leged classes, and the general directions regarding 

the conduct of officers, offenses of astronomers, at- 
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tificers, musicians and women, and indulgence to 
offenders in consideration of age, youth or infirmi- 
ties and to offenders for the sake of their parents, 
are all minutely given under this head. It may be 
asked how mercy is to be shown to an offender 
for the sake of his parents. 
the subject: 


“When offender under sentence of death 
for an offense not excluded from the contingent 
benefit of an act of grace, shall have parents or 
grandparents who are sick, infirm or aged above 
seventy years, and who have no other male child 
or grandchild above the age of fifteen to support 
them besides such capitally convicted offender, this 
circumstance, after having been investigated and 
ascertained by the magistrate of the district, shall 
be submitted to the consideration and decision of 
his imperial majesty. Any offender who, under 
similar circumstances, has been condemned to 
undergo temporary or perpetual banishment, shall, 
instead thereof, receive 100 blows, and redeem him- 
self from further punshment by the payment of the 
customary fine.” 


Here is the law on 


any 


In order not to frighten my hearers who are 
opposed to corporal punishment, I will explain that 
a sentence of 100 blows is nominal. A reduction 
of sixty per cent is allowed, which means, in this 
case, only forty blows; and these forty blows can, 
according to the Code, be commuted to a pecuni- 
ary payment. The reason for such special grace 
shown to an offender who is the only child of his 
parents is based upon the obligations of a man to 
support and take care of his parents and grand- 
parents, for these old folks would have to suffer 
if their only child should be executed. 

The six remaining main divisions of the Code 
pertain to the six administrative of the 
government in Peking. 

From the above summary of the statute law it 
will be noticed that the Code comprehends a great 
variety of subjects and goes into many details. It 
was foreseen by the compilers that there might be 
still some offenses beyond the reach of any of the 
express provisions in the Code. Not wishing that 
such offenses should go unpunished, they have 
added this very comprehensive section: “ Whoever 
is guilty of improper conduct, though not expressly 
prohibited, shall be punished at the least with forty 
blows, and when it is of a serious nature, with 
eighty blows.” Under this section all offenses 
imaginable, not expressly provided for, are con- 
sidered as coming within its purview and punish- 
able in accordance with this provision. I fear that 
such a general law would not be tolerated by the 
people of a free country, nor approved by lawyers, 
who naturally wish to secure as much freedom and 
liberty for their clients as possible. I must not 
omit to state that besides the laws and regulations 
contained in the Code, every high provincial offi- 
cer has the right to issue proclamations having 
the force of law within his own jurisdiction to meet 


boards 


local requirements and unforeseen exigencies. 
Such orders affect the welfare of the people and 
sometimes prescribe severe penalties in case of vio- 
lation. But all official acts of this character must 
be reported to the proper board at Peking as well 
as to the emperor for approval. 

Competent foreigners, who have long been in 
China and are acquainted with the customs and 
laws of the people, are of the opinion that “a broad 
survey of Chinese legislation, judged by the re- 
sults and the general appearance of society, gives 
the impression of an administration far superior to 
other Asiatic countries.” Let me quote the com- 
ment of the Edinburgh Review on this subject. 
It says: 

“ By far the most remarkable thing in this Code 
is its great reasonableness, clearness and consist- 
ency, the business-like brevity and directness of the 
various provisions and the plainness and moderation 
in which they are expressed. There is nothing here 
of the monstrous verbiage of most other Asiatic 
productions, none of the superstitious deliration, 
the miserable incoherence, the tremendous non- 
sequiturs and eternal repetitions of those oracular 
performances — nothing even of the turgid adju- 
lation, accumulated epithets and fatiguing self- 
praise of other Eastern despotisms— but a calm, 
concise and distinct series of enactments, savoring 
throughout of practical judgment and European 
good sense, and, if not always conformable to our 
improved notions of expediency, in general ap- 
proaching to them more nearly than the codes of 
most other nations. When we pass, indeed, from 
the ravings of the Zend-Avesta or the Puranas to 
the tones of sense and business in this Chinese col- 
lection, we seem to be passing from darkness to 
light, from the drivelings of dotage to the exercise 
of an improved understanding; and redundant and 
absurdly minute as these laws are in many particu- 
lars, we scarcely know any European code that is 
at once so copious and so consistent, or that is so 
In 
everything relating to political freedom or indi- 
vidual independence, it is, indeed, woefully defect- 
ive; but for the repression of disorder and the gen- 
tle coercion of a vast population it appears to be 
equally mild and efficacious.” 


nearly free from intricacy, bigotry and friction. 


The system of procedure for the administration 
of the law is peculiar, and essentially different in 
many respects from that which prevails in America 
and Europe. In the first place, we have no such 
thing as a jury. The judge, or magistrate, as the 
case may be, tries the case alone, and has to decide 
it according to law and equity. He has not only to 
sift the evidence thoroughly, but to find more in 
case of insufficiency to secure a conviction. No 
sentence can be passed without the confession of 
the accused. Hence the cruel practice of extorting 
confession by torture, I am sorry to say, is often 
resorted to. But the consequence of convicting 
the wrong person is very serious. In some cases, 
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the magistrate has to suffer the same punishment 


that has been inflicted upon the innocent victim. | 


This has the effect of causing all magistrates and 
judges to be extremely careful in the investigation 
of cases. 
is tried from beginning to end. Let me first de- 
fine the duties, powers and responsibilities of a 
magistrate in a district. Though a magistrate 
holds a comparitively low rank, i. e., only the sev- 
enth in the official hierarchy, the responsibilities of 
his position are exceedingly varied and heavy. He 
is considered as a father to the people and held 


If a crime is committed within his jurisdiction, he 
is bound to discover and arrest the offender. He 
has under him a. body of police and detectives 
whom he can dispatch on missions of this charac- 
ter. If the offender cannot be found, he is liable 
to be degraded; so he has good reason to exert 
himself to the utmost to bring the guilty to justice. 


summon the complainant and witnesses and hold 
court for the trial of the case. 
assessor to him in the discharge of his 
duties. All that he can do is to spare no pains to 
get at the merits of the case ana decide accord- 
ingly. There is no lawyer in court to help him in 


assist 


the examination of witnesses either for the prosecu- 
tion or for the defense, or to give him points of 
law bearing upon the case. He has, however, in 
his yamen or office law secretaries, who are of 
great assistance to him. As I have said before, 
there are no lawyers in China corresponding to 
those in this country and Europe. But there is 
a class of men who are well versed in the techni- 
calities and intricacies of the law, and in every 
yamen are always two or three such men, who 
have exclusive charge of legal matters. They are 
not only law secretaries, but also juris consults to 
their chiefs. No case of importance is decided in 
court without their having been first consulted and 
their opinion obtained. They are extremely skilful 
in weighing evidence and in applying the law to 
the case in hand. Instances are not wanting in 
which they have been, to the credit, instrumental 
in reversing erroneous decisions of judges and 
magistrates. 
tion, the magistrate, as a matter of course, has to 
show the law secretaries all the testimony taken 
and to consult with them not only as to its suffi- 
ciency and insufficiency, but also as to the law to 
be applied under the circumstances. If they con- 
sider the evidence insufficient for conviction, then 
he must get more evidence or dismiss the case. 
important cases, such as burglary and murder, 
after the offender is duly convicted, the magistrate 
has to forward all the evidence, with his report of 


the case to his immediate superior, the prefect, | 


for approval. The prefect, in his turn, has to re- 
turn to report the same to the governor or the 
viceroy, as the case may be. It is absolutely neces- 


ican be carried out. 


I shall give an illustration of how a case | 


| woman's husband. 


He has no jury or | 





Now to return to the case in ques- | 
reached the age of eighty, or under ten years ol 
/age, or are grievously infirm, are exempted from 
| being called upon to give evidence. 
| also has the same privilege. 
|to give his testimony in open court. 
| he is the plaintiff or the defendant in an action, he 
In| 
|to represent him. 
| necessary, he can draw up a statement at home ani 


,to try a case for him. 
‘court he exercises all the powers of his principal, 


sary that all these high officials should confirm the 
sentence pronounced by the magistrate before it 
In case of a death sentence, 
the governor has to transmit to the board of pun- 
ishments at Peking full copies of all papers per: 


| taining to the case with his report, and at the same 
| time memorialize the throne for approval before 
| the 


executed. If the emperor 
or the board of punishments considers the sentence 
as unsupported by the weight of the evidence the 


murderer can be 


| execution will be stayed and the case remanded for 
|a new trial. 
responsible for their welfare and good behavior. | 


Not many years ago, a man and a woman were 
charged with the murder by poisoning of the 
The case was first tried by the 
magistrate of the district where the alleged murder 
was committed. The parties were found guilty and 


, sentenced to death according to law. The case 


was successfully reviewed by the prefect, the pro- 


, | vincial judge and the governor, all of whom con- 
In case the offender is duly captured, he has to | 


firmed the sentence. Finally, an appeal was taken 
to Peking and the emperor granted a new trial. 
Then the case was reopened. After a searching 
examination, it was found that the woman’s hus- 
band did not die of poisoning as certified by the 
different provincial officials, and the sentence was 
set aside. For this miscarriage of justice, all those 
officials, from the governor to the magistrate, were 
punished; the judge and the magistrate suffered 
the most. Thus it will be seen that, though the 
provincial authorities have great powers, still they 
cannot escape severe punishment if they are found 
to abuse or improperly exercise those powers. 
There are several features in the judicial pro- 
ceedings of a Chinese court which must 
peculiar and strange to a Western observer. A 
witness is not treated in the same way as he would 


seem 


be in this country; that is to say, after giving his 
testimony, he is allowed to go home. In a Chinese 
court he is generally detained, and only in minor 
cases is he allowed to go away on bail. As a rule, 
all witnesses, especially in serious cases, are con- 
fined and deprived of their liberty until the ter- 
mination of the case. For this reason, it is very 
difficult to get people to go voluntarily to the 
court to give’ evidence. have 


Persons who 


An_ official 
He is not compelled 
Even whet 


need not appear in person, but can send some one 
Ii his testimony is absolutel) 


send it to court. 


Another peculiarity in the Chinese system is that 
a judge or magistrate can delegate another official 
When the deputy holds 


. 
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and, if he renders a wrong decision, he and his | 


principal are equally held responsible. 

As I have already said before, the judicial powers 
of a magistrate are very great. In every case that 
before him he has to follow the law, but 
the code or statute law 


comes 
where is silent he is at 
liberty to decide according to the equity of the 
case. Thus his tribunal is not only a court of law, 
but a court of equity also. I would add that it has 
civil as well as criminal jurisdiction. In fact, it 
takes cognizance of all sorts of cases, from a petit 
family quarrel to a divorce, from an assault to a 
murder, from a suit for ten dollars to one involving 
millions. 

It can be inferred from what I have said that the 
line of demarcation between criminal and _ civil 
cases is not clearly defined. Civil suits such 
those relating to lands, mortgages, debts, etc., are 
tried by the same tribunal, the procedure being 
nearly the same as in criminal cases. Indeed, the 
penalties imposed for non-fulfilment of the decrees 
of the court are not essentially different. 


as 


The laws and practices of China, above described, 
now been many centuries. 
Generations of Chinese have lived, moved, worked 
ana died under them. 


have enforced for 
Time has proved that they 
are adapted to the needs and genius of the people. 
True it is that now and then they see a miscarriage 
of justice, but they believe that this is due to the 
incompetency or corruption of the presiding officer, 
and not to any defect or impertection in their sys- 
tem. It was not till a mixed case occurred and 
had to be tried that the inequality of their laws 
and imperfection of their system became apparent 
to them. When I say mixed case, I mean one in 
which the complainant or plaintiff is a Chinese and 
the defendant a foreigner, or vice versa. In the 
treaties which China has concluded with different 
countries it is stipulated that so long as the laws 
of China differ so much from those of other coun- 
tries, “there can be but one principle to guide 
judicial proceedings in mixed cases, namely that 
the case is tried by the official of the defendant's 
nationality, the official of the plaintiff's nationality 
merely attending to watch the proceedings in the 
interests of justice. The law administered will be 
the law of the nationality of the officer trying the 
case.” By virtue of these treaty provisions, if a 
Chinese assaults a foreigner, he is to be tried and 
punished according to Chinese law; but if he is 
assaulted by a foreigner, the case can only be tried 
by the foreigner’s consul. If convicted, he is pun- 
ished, not in accordance with Chinese law, but in 
accordance with the law of his own country, which 
is generally much more lenient than the Chinese 
law. The dissimilarity and inequality in the pun- 
ishments inflicted on offenders in mixed cases will 
at once be apparent if we take for an example the 
case of homicide. Supposing a foreigner is killed 
in any affray ‘by a Chinese, the latter will have to 
suffer death in accordance with section 290 of the 


Penal Code, which provides that “all persons 
guilty of killing in an affray, that is to say, striking 
in a quarrel or affray so as to kill, though without 
any express or implied design to kill, shall, whether 
the blow was struck with the hand or the foot, 
with a metal weapon or with any instrument of 
any kind, suffer death by being strangled after the 
usual period of confinement.” But if the case is 
reversed, that is to say, 1f a Chinese is killed by 
an European or an American, the accused will not 
in any case be sentenced to death. In all proba- 
bility he will be sentenced to a longer or shorter 
term of imprisonment, according to circumstances, 
or perhaps let off with a fine. If the Chinaman is 
killed in play or purely by accident, no American 
or European court will convict the killer. But it is 
a very different matter with a Chinaman, if he 
should be the killer, in such a case. The conse- 
quences are serious, as he is surely to be convicted 
under section 292 of the Code, which reads: “All 
persons playing with the fists, with a stick or with 
any weapon or other means whatsoever, which can 
be made the instrument of killing, and thus killing 
or wounding some individual, shall suffer the pun- 
ishment provided by the law in any ordinary case 
of killing or wounding in an affray; otherwise any 
person who, being engaged in an affray, by mis- 
take kills or wounds a bystander, shall be pun- 
ished in the same manner, that is, shall suffer 
death by being strangled.” 

let take a_ civil Suppose a 
foreigner is sued by a Chinese merchant for the 
recovery of a debt of $10,000. The case naturally 
comes up before the consul of the country to which 
the foreigner belongs. The Chinese merchant has 
to produce strong evidence in support of his claim 
in order to obtain a judgment in his favor. Even 
then he is not sure that he can recover his money. 
It the foreigner has any goods or any other kind of 
property that can be seized, the Chinese merchant 
may perhaps be able to get possession of them 
and have them sold to satisfy his claim. But it is 
more likely that there is nothing he can levy on. 
In that case he has no further remedy. According 
to the law of some nations, a judgment-debtor can- 
not be put in jail. 


Now, me case. 


Furthermore, a foreigner who 
owes other people money and is unable to pay his 
debts in full, can either go into bankruptcy under 
the insolvent law, or make a general assignment 
for the benefit of his creditors. If he resorts to 
either course in a straightforward manner without 
fraud, his whole indebtedness is wiped out, no mat- 
ter how much or how little his creditors may get 
back in the settlement. Henceforth he can engage 
in business again without any old debts hanging 
over him. 

Now, let us see what a Chinese can do, or rather 
cannot do, when he is unfortunate enough to run 
heavily in debt. All that he can do is to call a 
meeting of his creditors and offer to settle with 


them on an equitable basis. But if any of his 
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creditors refuse to accept his terms there is no Chi- 
nese court or insolvent law that can give him re- 
lief. If a judgment is obtained against him by a 
foreigner in a suit brought for the purpose, his 
property will be seized. If that does not realize 


enough to pay his debt in full, the property of his | 


wife and children, and frequently of his parents and 
brothers also, is distrained. In the meantime he is 
arrested and put under confinement until the full 
amount he owes the foreigner is satisfied. Let me 
give you a case in point. I have in mind a respect- 
able Chinese merchant I knew who, on account of 
his reckless but perfectly legitimate speculation in 
business, had the misfortune of becoming insolvent. 
Among his creditors was a foreigner, who, through 
the consular representative of his country, brought 
a suit against him. He was summoned to appear 
before the proper Chinese magistrate, and as the 
amount of the claim was not disputed, he was at 
once confined in the yamen. In the meantime all 
his property was seized and sold, but it did not 
realize enough to pay the full amount of the judg- 
ment debt. I learned subsequently that he was 
kept in jail for several years, and could not regain 


his liberty until his relatives came forward and | 


helped him to pay all that he owed the foreigner. 
It may be urged, on the other hand, that, in the 
case just cited, the parties were dealt with accord- 
ing to the laws of their respective countries, and 
that, if the parties had been all Chinese, they would 
have received exactly the same treatment. This, 
I admit, is indeed true. But the fact remains that, 
for the same offense committed in China, different 
punishments are imposed according as the offender 
is a foreigner or a Chinese. A Chinese offender is 
severely dealt with in accordance with the law of 
the land, but a foreigner offender is tried by a 
different code, which is more lenient in its provis- 
ions and receives far less punishment from the 
consequences of his misdeeds. This state of things 
is anything but satisfactory. It often produces 
friction between the foreign and the local officials, 
and is a constant source of complaint among the 
natives. 
for more than 250 years. Many of its provisions 
are taken from the codes of preceding dynasties 
and embodied in it. At the time of its adoption 


it was, no doubt, suited to the circumstances of | 


that period, for the empire of China was then prac- 
tically shut out from commerce and intercourse 
with the Western nations. There were no ports 
open to foreign trade, where hundreds and thou- 
sands of foreigners could reside and transact busi- 
ness with the natives as there are now. There were 
no treaties with other nations then in force, confer- 
ring exterritorial rights and special privileges upon 
foreigners in the country as there are now. What 
is needed, in my humble opinion, is to recast and 
revise the code to suit the requirements and circum- 
stances of the present day. Many of its sections 
should be retained, while many others, which are 


The Penal Code has now been in force | 


not in keeping with the present state of society, 
should be considerably modified, if not entirely 
| changed. I may say that efforts have been made 
in this direction on my part, but so far without suc- 
cess. In view of the many thousands of foreigners 
residing in various parts of China and the vast 
trade that is being daily carried on by millions of 
natives with them, it seems to me that there is 
an urgent necessity for the compilation of a com- 
mercial code, giving the laws relating to patents, 
copyrights, corporations, shipping and other kin- 
dred subjects, and also a code of procedure for the 
trial of mixed cases, both criminal and civil. The 
want of such codes is severely felt. It seems to me 
that now is just the time for such a useful work. 
The power which, through its advice and influence, 
is instrumental in bringing about so beneficent an 
undertaking as this will confer a great boon on 
foreigners and natives alike in China. 

We have just passed out of an old century and 
entered the threshold of a new one. The nine- 
teenth century has furnished many examples oi 
noble achievements of men and nations for our 
admiration and emulation— such as the abolition 
of slavery, the emancipation of serfs, the extension 
of intercourse and commerce among peoples, the 
mitigation of the horrors of war, and the gradual 
recognition of the principal of arbitration in the 
settlement of international disputes. Now we are 
at the beginning of the twentieth century. He 
would be a bold man indeed who should predict that 
during this century the millennium would surely 
come. But I think it is not too sanguine to hope 
that the opening of the new century will be signal- 
ized by the erection of a grand monument of ht- 
mane legislation, which, while providing just pun- 
;ishments for evil-doers, shall secure equal rights 
and liberty to both foreigners and natives in China 
without distinction or discrimination. In__ this 
| noble work I trust that this great nation, with the 
advice and assistance of the eminent lawyers of the 
Empire State, will take a prominent part. Happy 
| will be the day when uniform principles of law 
based ‘on justice and equity shall prevail through- 
| out the world. 

— —>$-——_ 


NEW YORK STATE BAR ASSOCIATION. 
PROCEEDINGS OF THE TWENTY-FOURTH ANNUAL 

MEETING, HELD IN ALBANY, JANUARY 22 AND 23, 

19OI. 

The twenty-fourth annual meeting of the New 
York State Bar Association was held in the city o/ 
Albany, N. Y., on January 22d and 23d, ult., and 
proved, in all respects, one of the most interesting 
and well attended in the history of the organization. 

The meeting was opened at 11.30 A. M. with 4 
prayer by Rev. Dr. Prall, rector of St. Paul’ 
church. After a short address of welcome, Presi 
dent Finch said that he felt unable to preside, and 
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First Vice-President Albert Hessberg took the | 
chair and held it during the remainder of the day’s 
session. | 

There was a discussion on the question of adopt- | 
ing the amendments to the constitution, as noticed | 
during the session of last year. The question was 
not noticed in the regular call for the meeting, and, 
as the constitution requires such course, the con- 
sideration of the matter was necessarily put over 
until the next session. 

In the afternoon the amendments to the consti- 
tution presented last year were adopted. The most 
important strikes out the clause which requires that 
candidates for admission to the association shall 
have practiced law in this State for ten years. 

The report of Henry A. Peckham, as treasurer, 
was read and approved. It shows amount of cash 
on hand, $5,253.43; disbursements as per cash-book, 
$4,350; balance on deposit, current account, $897.43; 
number of members who have paid dues for 1900, 
659; number of members who paid dues in arrears, 
59; number of life members, 79; increase in number 
of liie members, 5; number of resignations, II; 
number of deaths reported to treasurer, 14. 

Adjournment was taken until 2.30 o’clock, when 
Judge Finch gave the president’s annual address. 
His subject was “‘ Legal Education.” 

Judge Finch’s address was a plea to the Court | 
of Appeals, which has general supervision over ad- 
mission to the bar, to raise the standard of pre- 
liminary preparation to study law and to increase 
the terms of study. He advocated preliminary edu- | 
cation equivalent to that of a four years’ course in 
a High School, and four years’ study at least in the 
case of students who study wholly in law offices, 
ana three-year courses for students who study in 
law schools, 

He spoke of the condition under which lawyers 
were made in past years, which he said were wholly 
inadequate, and attributed the success of the able 
lawyers not to the prevailing system of study, but 
in spite of it they won their way by the most per- 
sistent and industrious labor. But the one good 
and useful element in the old system has wholly 
disappeared. In general, under existing conditions, 
the student in the law office copies nothing and sees 
nothing. The stenographer and the typewriter 
have monopolized what was his work. Conditions 
have changed. The law office is no longer a suf- 
ficient school. The future of the bar is in the hands 
of the law schools. It will rise or fall in learning 
and ability, in the scope and range of its intelli- 
gence, in the measure of its integrity and the tone 
of its morality as the law schools rise or fall. We 
must face the new condition. The bar must watch 
the law schools. | 





“T believe the time has come,” he said, “ when | 
the court of last resort to which has been intrusted | 
the formation of rules for admission to the bar, | 


| of examination for the bar. 


| be done. 


study of law and a course of three years in a law 
school or of four years in a law office as a condition 
There are no mem- 
bers of the profession more anxious than the 
judges of the Court of Appeals to see the standard 
of legal education elevated and the material of the 
bar strengthened and improved, but they feel it to 
be their duty not to legislate in advance of the pub- 
lic and professional sentiment and to move slowly 
and with care. A low standard of preparation on 
the part of the student compels a low standard of 
instruction on the part of the instructor. The 
teacher must get down to the level of the taught. 
So it is for teacher and scholar that I urge the 
wisdom of a more thorough preparation and a 
longer course of study. If the changes I advise 
do tend to lessen the number of applicants for 
admission to the bar I regard such result as a bene- 
fit and not a harm. The deterrent effect of those 
changes will keep out no young man who is fit to 
succeed, but will make stronger and better men. 
The change will tend to shut the door on the idle, 
the lazy and the unprepared. The members of the 
medical profession have already shut that door and 
locked it.” 

Judge Finch declared that law schools should 
aevote more attention to practice than is com- 
monly done. Students should be fairly skilled in 
the use of the tools with which their work is to 
They must not be left with a good case 
and a full and studious comprehension of it to fall, 
nevertheless, over some section sprung from the 


‘depths of an ocean of code. 


Following Judge Finch’s address these papers 
were read or submitted: “‘Lhe Uses and Abuses 
of Corporations,” by the Hon. Walter S. Logan, of 
New York; “State Control of the Police,” by 
Prof. Charles P. Norton, of Buffalo; “The New 
Constitution of the United States,” by John H. 
Hopkins, Esq., of Rochester. 

The following officers and committees were 
elected, the chairman of the nominating commit- 
tee, Hon. Walter S. Logan, being instructed to 
cast one vote for all as named in his report: 

President, William B. Hornblower, New York. 
Vice-presidents, First district, Charles W. Dayton, 
New York; Second district, Macgrane Coxe, 
Southfield; Third district, Franklin M. Danaher, 
Albany; Fourth district, John I. Gilbert, Malone; 
Fifth district, Elon R. Brown, Watertown; Sixth 
district, John P. Grant, Stamford; Seventh district, 
DeMerville Page, Hornellsville; Eighth district, 
John G. Milburn, Buffalo; secretary, Frederick E. 
Wadhams, Albany; corresponding _ secretary, 
George Lawyer, Albany; treasurer, Albert Hess- 
berg, Albany. 

Executive Committee — First district, Roger 
Foster, William E. Wyatt, M. Warley Platzek; 
Second district, Augustus N. Weller, James P. 


should amend those rules by requiring a complete | Philip, Arthur S. Tompkins; Third district, Charles 
High School course of four years or its equivalent | J. Buchanan, Howard Chipp, William P. Rudd; 


as a minimum of preliminary preparation for the | 


Fourth district, Grenville M. Ingalsbe, Jeremiah 
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Keck, Charles M. Davison; Fifth district, P. W. | 


Cullinan, J. D. McMahon, Russell S. Johnson; 
Sixth district, Lyon J. Arnold, Robert T. Turner, 
Howard D. Newton; Seventh district, W. Martin 
Jones, Charles A. Hawley; Eighth district, Seward 
A. Simons, Herbert P. Bissell, William L. Marcy. 


Committee on Law Reform — First district, Wal- 
ter S. Logan, Charles E. Hughes, Donald McLean; 
Second district, Charles A. Collin, Robert F. Wil- 
kinson, James G. Graham, Jr.; Third district, J. 
Newton Fiero, John J. Linson, James W. Eaton; 
Fourth district, Edward P. White, Louis M. 
Brown, Andrew J. Nellis; Fifth district, W. C. 
Prescott, A. H. Sawyer, H. J. Cookinham; Sixth 
district, George M. Diven, Albert F. Gladding, 
John E. Smith; Seventh district, Irvin W. Near, 
Elbridge, L. Adams, Nathaniel Foote; Eighth dis- 
trict, Adelbert Moot, Leroy Parker, Frank C. 
Ferguson. 

Committee on Admissions — First district, S. L. 
H. Ward, John DeWitt Warner, John S. Wise, 
George M. Wright; Second district, Henry T. 
Dykman, C. W. H. Arnold, William P. Fiero, Irv- 
ing Brown; Third district, George E. Green, A. 
Page Smith, Arthur C. Connelly, Justin Kellogg; 
Fourth district, Louis M. King, Charles C. Lester, 


H. V. Borst, R. Bronk Fish; Fifth district, David | 
Bearup, S. Mortimer Coon, Irving R. Devendorf, | 
Adam J. Smith; Sixth district, E. H. Hanford, | 
George B. Curtis, James W. Barnum, H. C. Man- | 
deville; Seventh district, Edward Harris, Morrison | 
Milo M. Acker; | 
Eighth district, Edward E. Coatsworth, Loran L. 


H. McMath, John D. Teller, 


Lewis, Jr., Adolph Rebadow, James I. Fowler. 
Committee on Grievances — First district, Job E. 

Hedges, Rudolf Dulon, Alexander R. Gulick; Sec- 

ond district, William F. O’Neil, 


Hand, George H. Fitts, John W. Searing; Fourth 


district, Frederick G. Paddock, C. W. Van Kirk, | 
Clarence W. Smith; Fifth district, A. B. Steele, | 
John N. Carlisle, John D. Henderson; Sixth dis- | 
trict, A. B. Packer, Henry S. Redfield, E. W. Cush- | 


man; Seventh district, John Desmond, Frank W. 
Parsons, Frank D. Wright; Eighth district, J. H. 
Metcalf, Simon Fleischman, Clinton B. Gibbs. 

Committee on Legal Biography — First district, 
Francis E. Laimbeer, James D. McClelland; Sec- 
ond district, John F. Brennan, Frederick Barnard; 
Third district, Joseph A. Lawson, George W. Daw; 
Fourth district, Edgar A. Spencer, John H. Burke; 
Fifth district, Charles N. Bulger, Charles J. 
Palmer; Sixth district, Alexander Andrews, Nor- 
man Carr; Seventh district, Charles I. Avery, Cas- 
sius C. Davy; Eighth district, Louis W. Marcus, 
Martin Carey. 


Among the papers presented, one of timely politi- 
cai interest was by Prof. Charles P. Norton, on 
“State Control of the Police.” Prof. Norton said, 
in part: 


“The police powers themselves are not incon- 


Martin Heer- | 
mance, William H. Wood; Third district, Learned | 


sistent with State connection in their administra- 
tion. They are clearly defined and well understood, 
Police powers affect all sorts of men and women 
in their lives, homes, property, relations to their 
cities and to the State. A moment’s thought, too, 
will show that their administration calls for the 
exercise and operation of powers, some of which 
belong distinctly to the State and should be exer- 
cised by the State alone, and some of which would 
be much more properly exercised by the munici- 
palities alone. In other words, the power to legis- 
late and make regulations for carrying out these 
general police powers should be, as, in fact, it is, 
vested in the State so far as the matter affects 
the people generally, and in the municipality so 
far as it affects a particular locality. And it is a 
fair conclusion from this that the police officers 
in executing their powers should be deemed off- 
cers both of the State and municipality, because 
the general scope of their duties calls for the en- 
forcement of public regulations, both of the State 
|and of the municipality. 

“The tendency of the Court of Appeals has 
been to prevent an interference by the State with 
local self-government. This tendency of the Court 
of Appeals reflects popular sentiment. When it 
was announced in the middle of November that 
the Ellsworth bill of 1899, or some form of it, was 
likely again to be brought before the legislature, 
there were protests from all parts of the State. 
Much of this was, of course, political scolding, 
but much also was due to a belief that home rule 
was the only safe theory upon which government 
could be administered. Such was the best public 
thought of sixty-five years ago. 

“Local self-government was the primer of lib 
erty. It made the American what he was. It 
insured a future for the land of administration 
of government economically administered and 
without corruption or fraud, because every citizen 
made the community’s business his business, and 
the community’s money his money. Local seli- 
government would be a working theory of admin- 
| istration which would bear the test of time well, 
| because the evident principle was that every one was 
| the best judge of what concerns himself alone and 
| the most proper person to supply his own wants. 
| And, therefore, it was evident that each locality 
| should choose its own administrators, because they 
best understood the needs of that community, 
| were in closest touch with it, understood 
| were understood by it. 

“It seems incredible that within fifty years 
\a change should come in conditions. A foreign 
element predominates in great cities, and being 
| in general ignorant, is subject to corrupting influ 
| ence. Those influences nullify the power of home 
| influence in self-government, because they prevent 
the intelligent and the propertied vote from having 
|its due weight, and throw the power into the 
| hands of the ignorant and indifferent masses who 
| have no interest in low taxes and careful admin- 


it and 


istra 
be a 
pens 
The 
All 
ing 





THE ALBANY 


LAW JOURNAL. T 





Hence city government is declared to 
be a failure, because it is foolish, corrupt and ex- 
pensive. City government is a new _ problem. 
The cities’ relation to the State is not understood. 
All that we know is that in general their work- 
ing is very unsatisfactory and that American cities 
are the worst governed cities in the world. 

“The police administration of great cities by 
local governments are under the ban of this gen- 
eral condemnation and a part of the general failure. 
Home rule has been undermined and weakened 
as a foundation for the true theory of administra- 
tion. The system of police administration, accord- 
ing to the strict doctrine of home rule, has been 
actually tried and found wanting. On the other 
hand, a system founded on State control has 
been in operation elsewhere for many years and 
has received a qualified approval.” 

Discussion of the following questions, in connec- 
tion with the report of the committee on law 
reform, took place at the second day’s session: 

First. What changes, if any, are desirable, with 
reference to the jurisdiction and practice of the 
federal courts? 

Second. What action should be taken by the 
association, with reference to the revision of the 
code and general laws proposed by the joint com- 
mittee of the legislature? ; 

Third. What action can be taken by the legis- 
lature or the courts to prevent fraudulent divorces? 

Fourth. Should the association take any action 
with reference to the proposed uniform divorce 
law recommended by the commissioners of thir- 
teen States at their annual meeting in August last? 


istration. 


After discussion, the subject of divorce legisla- 
tion was referred back to the committee on law 
reform, without definite action. The debate indi- 
cated that, as to the specific question of prevention 
of iraud, sentiment was much divided, whether 
publicity should be required, and even whether 
the New York law stands in need of any amend- 
ment. On the subject of a uniform divorce law, 
the discussion indicated that there is little, if 
hope of inducing this State to co-operate 
other States in adopting a uniform law. 


any, 
with 


On this subject, the remarks of Rt. Rev. Wil- 
liam C. Doane, Episcopal Bishop of Albany, who 
has made a special study of the subject, are of 
interest. Bishop Doane said: 

Deprived, to my great regret, of the pleasure 
of listening to the discussion and taking part in 
the debate on this whole subject of uniformity in 
the law regulating divorce, I have great pleasure 
in taking advantage of the privilege most courte- 
ously accorded me of dealing, at the distance of a 
pen-handle, with the very grave question before 
the association. Two years ago, when I first saw 
the delusion of this proposal, I said to the conven- 
tion of the diocese of Albany: 

‘I am very thankful for the recommendation of 
the national commissioners on uniform laws in cer- 


tain of their details; requiring a residence in good 
faith for a year; allowing no divorce for any cause 
previous to residence, unless it be a cause in the 
State whence the petitioner comes; nor for cause 
arising in the State, without two years’ delay; the 
divorce to be granted only on trial in open ses- 
sion, and the decree to be inoperative for six 
months, if the defendant fail to appear. The de- 
fect, which is exactly the danger of any uniform 
law, is the suggestion to allow remarriage to 
either party; and the addition to the one cause pos- 
sibly permissible of four other causes. The pub- 
lishing of banns, the requirement of witnesses 
knowing the parties and known to the clergyman, 
the consent of parents, publicity of ceremony — all 
these are helpful.” 

It will not seem ungenerous, if, in justice to a 
somewhat public and very pronounced position on 
this whole subject, I guard at the outset my warm 
approval of the proposed act to establish a uni- 
form law relative to divorce procedure and divorce 
from the bonds, or, as I should say, from the bond 
of marriage. Quite apart from my intense convic- 
tions, as a Christian man and a clergyman, that the 
bond of matrimony can only be dissolved by death, 
and that only the scriptural point of view, as a 
cause for the legal dissolution of marriage, I have 
the deepest feeling as a man, on purely human 
and social, and civil, and legal grounds, that the 
old English law is which provided for 
separation from bed and board, with no right of 
remarriage, and knew no other meaning of the 
word “divorce.” I cannot, therefore, but regret 
the sweeping statement of section 7 of the proposed 
act, that ‘‘divorce” throughout the act means 
always “divorce from the bonds of marriage.” In 


sound, 


this case, as so often, in my judgment, “the old 
iis better.” 


As it is written in the 107th Canon 
Ecclesiastical of England (until forty years ago 
the law of the State as well): 

“In all sentences pronounced only for divorce 
and separation a thoro et mensa, there shall be a 
caution and restraint inserted in the act of said 
sentence, that the parties so separated shall live 
chastely and continently; neither shall they, during 
each other’s life, contract matrimony with any 
And, for the better observation of 
this last clause, the said sentence of divorce shall 
not be pronounced until the party or parties re- 
quiring the same have given good and sufficient 
caution and security into the court that they will 
not any way break or transgress the said restraint 
or prohibition.” 


other person. 


This is merely my caveat. 
man to lawyers, I 
cautiously. 


Speaking as a lay- 
feel compelled to speak 

I have learned long ago that to wait for perfec- 
tion, to be content with nothing but just what 
suits one’s own individual conviction, is to sit on 
the bank until the stream runs dry. Archbishop 
Benson’s saying seem to me wise, and true, and 


' practical: 
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‘The bill does not, of course, represent my 
ideal, but it is a careful collection of points which 
could be claimed, which it would be indecent to 
refuse, and which would make a considerable dif- 
ference about our powers of dealing rightly with 
cases. Gain that platform, and it would be a foot- 
ing for more ideal measures. I do not want the 
best to be any more the deadly enemy of the good. 
We climb through degrees of comparison.” 

“Get the best possible,” Governor Roosevelt 
said, “ when perfect best is not attainable.” I am 
quite ready to welcome this new proposal as the 
best possible now, and as a climb, and a good 
steep climb, by comparison with the existing con- 
dition of things. It is not my habit to use strong 
language of a certain kind, and when I do, I put 
it in quotation marks, if I use it at all. The advo- 
cates of absolute divorce are in the habit of 
speaking of an ill-matched marriage as “hell on 
earth.” Within this month | was accosted on my 
own street in this city by a sranger, who said: “I 
do not know you personally, Bishop, but I have 
read a good deal of what you have written against 
divorce, and I want to thank you for it. I hope 
you will succeed. I was divorced from my wife, 
and during all the time of our separation I lived 
in hell. Now we have been remarried and I am 
perfectly happy. I hope you will win in your fight 
against divorce.” This is the case in a nutshell. 
The temptation of a divorce easily obtained, 
yielded to in a moment of hasty irritation, leading, 
perhaps, to a life-long wretchedness. 

Underneath the whole question lie two sacred 
and serious facts, solemnity of marriage and the 
sanctity of home. Anything that tends to diminish 
the one or destroy the other strikes at the very 
foundations of society. To make divorce easy is 
to put a premium upon 
marriages, to suggest the easy and evil way out 


of disagreements and differences which patience | 


and time would heal, to tempt men and women 
to cut with a sharp sword of separation a knot 
not at hand. In dealing with the difficult prob- 


at the impossible, but have faced existing condi- 
tions in the most practical way. Whether con- 


{ do not know, the provisions of the act hark 
back to the old canon law of England three hun- 
dred years ago: 

always reckoned and reputed among the weight- 


iest, and, therefore, require the greatest caution, 


having been in the church duly solemnized, is 


required, upon any suggestion or pretext what-| 
soever, to be dissolved or annulled; we do straitly | 
proceedings to | 


charge and enjoin that in all 
divorce, and nullities of matrimony, good circum- 


spection and advice be used, and that the truth | 





hasty and thoughtless | 


| plea, or an argument. 
which would naturally be untied if the sword were | 


{as favoring all 
| grounds of justice and mercy, of the purity ani 
“Forasmuch as matrimonial causes have been | 


may be (as far as 1s possible) sifted out by the 
deposition of witnesses, and other lawful proofs 
and evictions; and that credit be not given to the 
sole confession of the parties themselves, how- 
soever taken upon oath, either within or without 
the court. 

No sentence shall be given either for separa- 
tion a thoro et mensa, or for annulling of pretended 
matrimony, but in open court, and in the seat of 
justice.” 

The features of the proposed legislation which 
seem to me most valuable, are the requirement 
for a bona fide permanent residence, in effect and 
in intention, in the State where the suit is brought; 
the limitation of grounds of divorce to the law oj 
the State in which the case arose; the require- 
ment of the hearing before the court in open ses- 
sion, and the restriction in regard to the personal 
service of process upon the defendant. Such 
legislation generally adopted would make ow 
courts cease to be “schools for scandal,” and 
would tend largely to remove from America the 
evil repute which has come upon her for loose 
methods of dealing with this matter of paramount 
importance to society and humanity. More than 
this, using the word scandal in its original sense, 
it would take away from many erring and mis- 
guided feet ‘a stumbling block and occasion to 
fali.”’ 

It may surprise this distinguished body of law- 
yers to be told that, according to an unknown 
correspondent of mine from Oklahoma territory, 
few of them are competent, and I am absolutely 
incompetent, to deal with this important question 
at all. This gentleman writes me that “no man 
is capable of giving advice about marriage until 
he has been married at least twice, and that no 
man is competent to advise against divorce until 
he has had at least one, and four is Better.” 

I have not ventured to approach this dis 
tinguished body of gentlemen with a brief, or a 
My only thought is to add 
whatever weight my name may have, personally 


|or officially, to the side of the scale which shall 
lem before them, the committee have not aimed | 


preponderate towards the commendation of the 
committee’s proposal. Circumstances have forced 


/me into a careful study of the subject and into an 
sciously or by the thinking alike of great minds, | 


unsought notoriety in connection with it. And | 
am glad to go on record everywhere and always 
measures that appeal, on_ the 


security of family life, of the protection of met 


| and women against themselves, of the recognition 
| of the supreme dignity of marriage, to legislatures 
when they come to be handled and ‘debated in | 
judgment, especially in causes wherein matrimony, | 


and courts for the wise making and the honest 
administration of uniform and good laws. 


The following is the text of the proposed act: 


An act to establish a law uniform with the laws o 
other States relative to divorce procedure ant 
divorce from the bonds of marriage. 


Section 1. No divorce shall be granted.for any 
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cause arising prior to the residence of the com- 
plainant or defendant in this State, which was not 
a ground tor divorce in the State where the cause 
arose. 

Sec. 2. No person shall be entitled to a divorce 
for any cause arising in this State, who has not had 
actual residence in this State for at least one year 
next before bringing suit for divorce, with a 
bona fide intention of making this State his or her 
permanent home. 

Sec. 3. No person shall be entitled to a divorce 
for any cause arising out of this State, unless the 
complainant or defendant shall have resided 
within this State for at least two years next before 
bringing suit for divorce with a bona fide intention 
of making this State his or her permanent home. 

Sec. 4. No person shall be entitled to a divorce, 
unless the defendant shall have been personally 


served with process, if within this State, or, if | 


without this State, shall have had personal notice 
duly proved and appearing of record, or shall have 


entered an appearance in the case;.but, if it shall | 


appear to the satisfaction of the court that the 


complainant does not know the address nor the | 


residence of the defendant and has not been able 
to ascertain either, after reasonable and due in- 
quiry and search, continued for six months after 
suit brought, the court or judge in vacation may 
authorize notice by publication of the pendency 
of the suit for divorce to be given in manner pro- 
vided by law. 

Sec. 5. No divorce shall be granted solely upon 
default, nor solely upon admissions by the plead- 
ings, nor except upon hearing before the court in 
open session. 

Sec. 6. After divorce either person may marry 
again, but in cases where notice has been given 
by publication only, and the defendant has not 
appeared, no decree or judgment for divorce shall 
become final or operative until six months after 
hearing and decision. 

Sec. 7. Wherever the word “divorce” occurs 
in this act, it shall be deemed to mean divorce 
from the bonds of marriage. 

Sec. 8. All acts and parts of act inconsistent 
herewith are hereby repealed. 


The remaining recommendations presented by 
the committee on law reform were adopted as 
printed. 

A resolution was adopted recommending to the 
legislature that an appropriation be made for en- 
larging and repairing the attorneys’ waiting-room 
of the Court of Appeals. It was introduced by 
John Cuneen. 

The executive committee organized, with Jere: 
miah Kitch as chairman, and Charles J. Buchanan, 
of this city, secretary. During the afternoon it 
recommended that the president appoint a com- 
mittee to arrange for the entertainment of attor- 
neys at the Pan-American Exposition. 

It was resolved that the president should appoint 
a committee to commemorate the ascension of 


, Wallace, 
‘former Judge of the Court of Appeals Francis M. 


John Marshall to the bench as chief judge of the 
United States Court of Appeals. 

On the motion of Judge Franklin M. Danaher, 
it was resolved that the papers read at the session 
and printed in the minutes should be regarded as 
the expression of individual opinion and not as 
binding upon the association, unless adopted as 
such. 

The secretary of the executive committee and 
the secretary of the association, with the retiring 
president, were appointed to compile the addresses 
made at the meeting. 

The following resolution was adopted. 
offered by W. Martin Jones: 


* Resolved, That the New York State Bar Asso- 
ciation cordially approves the recommendations 
made by Governor Odell in his annual message 
to the legislature for material amendment of the 
corporation laws of the State and emphasized by 


It was 


! the esteemed ex-president of the association, Hon. 


Walter S. Logan, in his address on the subject of 
corporations, delivered before the association on 
the first day of its present session; and, 

* Resolved, That the matter of proposed legisla- 


| tion, on the lines suggested by the governor in 


his message and by Mr. Logan in his address, be 


| referred to the committee on law reform, with 


instruction to use its influence and to extend its 
assistance, as far as practicable, to secure such 
legislation as shall tend to make the State of New 
York a commonwealth sought for, instead of 
avoided, by those seeking to promote legitimate 
commercial and industrial enterprise by proper 
corporate organization, for the purpose of carry- 
ing out such suggestions.” 


During the morning a letter was read from 
Ernest T. Hargrave, a prominent Englishman, who 
is in this country in behalf of international 
arbitration. 

In pursuance with its suggestions, the committee 
on international arbitration was made permanent, 
and its title changed to “the development of inter- 
national law.” To the trames of Messrs. Jones, 
Whittaker and Veeder, were added Frederick W. 
Holls and Walter S. Logan. 


On Tuesday evening, at Harmanus Bleecker 
Hall, before a distinguished audience, Minister 
Wu Ting-Fang delivered an address on “ Chinese 
Jurisprudence,” which is printed elsewhere in this 
issue of the JOURNAL. 

The minister wore a yellow silk tunic which 
reached almost to his knees. Over it was a loose, 
sleeveless vest of light blue silk. Upon his head 
was a black silk, jeweled skull cap. 

Before delivering his address Minister Wu was 
the guest of the Hon. Simon W. Rosendale at 
dinner. The other guests were Governor Odell, 
the Hon. David B. Hill, Chief Judge Alton. 
Parker, of the Court of Appeals; Judge William J. 
of the United States District Court; 
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Finch, President Andrew V. V. Raymond, of | (Applause.) I am at a loss to understand why | 


Union University; Attorney-General Davies, the 
Hon. J. Newton Fiero, the Hon. W. Warley 
Platzek, of New York; the Hon. William P. Rudd, 
the Hon. Albert Hessberg. 

The dining-room was decorated with Chinese 
and American flags, and the table laid with silver, 
of Chinese design. The dinner was informal. 

After the address Mr. Wu was driven to the 
Fort Orange Club, where he received in the recep- 
tion-room off the main hall. 

At the second day’s session, papers were read 
by Frederick W. Holls, of New York, on “ The 


International Court of Arbitration at The Hague;”’ | 
by Hon. A. J. Rodenbeck, on “ Revision of the | 


General Laws and Code of Procedure,” and by 
Charles A. Gardiner, of New York, on “ The Con- 


stitution and Our New Possessions” (published | 


elsewhere in this issue of the JouRNAL). 


Tue BANQUET. 
The annual banquet was held on Wednesday 


evening in the ball-room of the Ten Eyck, which | 


had been beautifully decorated for the occasion. 
President Francis M. Finch sat at the head of the 
table, with the Chinese Minister, Hon. Wu Ting- 


Fang on his right, and Governor Odell on his left. | 


Among the distinguished members and guests 
present were: Lieutenant-Governor 
Hon. David B. Hill, Chief Judge Parker, Judge 
O’Brien, Judge Haight, Judge Martin, Judge 


Andrews, Judge Cullen, of the Court of Appeals; | 


Judge Robert Earl, Judge Chester, Herbert P. 
Bissell, Buffalo; Lewis E. Carr, Albany; ex-Attor- 
ney-General Rosendale, Mr. Justice Morgan J. 
O’Brien, New York; Commander A. V. Wadhams, 
U. S. N.; Hon. Walter S. Logan, New York; 
Hon. Edward G. Whitaker, New York; Hon. 
Jeremiah Keck, Johnstown; Prof. Pound, of Cor- 
nell University; Prof. Huffcut, of Cornell Univer- 
sity; Hon. James G. Graham, W. Martin Jones, 


Rochester; Grenville M. Ingalsbe, Sandy Hill; | 


J. Newton Fiero, Albany; Surrogate George H 
Fitts, Albany; Hon. A. J. Rodenbeck, Rochester; 
J. Van Vechten Olcott, New York; S. L. H. Ward, 
New York; Donald McLean, New York; Fred- 
erick W. Holls, New York. 

The speaking was opened at 10.30 Pp. M. by 
Toastmaster Finch, who introduced Envoy Wu 
Ting-Fang. The ambassador said, in responding 
to the toast “ The President’of the United States: ” 


Mr. President and Gentlemen—I beg the 
ladies’ pardon— Ladies and Gentlemen. (Ap- 
plause.) I am called upon to respond to this toast. 
I hardly know why I should be charged with this 
duty, although I think it is a pleasant and honor- 
able duty for anyone to perform. (Applause.) I 
wish this duty would fall upon better hands, that, 
inasmuch as the president, who has been a judge 
on the bench and is also president of this Bar 
Association, of which I am here a humble guest, 
I have no alternative but to obey his- injunction. 


Woodruff, | 


*| cussed State matters. 


| should be called upon to respond to this toast, least 
| o1 all a forcigner, and, add to it, humble represen- 
| tative of a far eastern country. I think it is unique 
|in the history of banquets where toasts are given 
| that a foreigner, and, least of all, a foreigner sup- 
| posed to be of a heathen nation, should respond 
| to the toast (applause) — do not be too impatient, 
| because I had not finished what I had to say. | 
was going to say it is unique and novel that a 
| foreigner, and, least of all, a representative of a 
| heathen country should reply to a toast of the 
| chief of the most Christian nation and the most 
| enlightened nation (applause), but it occurs to me 
that there is a semblance, I should say, there is a 
link between me and your respected president. [| 
remember a couple of years ago, it was in this 
very month, I had the grippe and was confined 
to bed for a couple of weeks, and your president 
a week ago had a stubborn cold which resulted 
in the grippe, and this occurred in the month of 
January, the .same month it occurred to me. 
| (Laughter.) But I sincerely hope he will get well 
sooner than I did, and I think the gentlemen, as 
| well as the ladies, will join with me in the hope of 
| his speedy recovery. 

Well, gentlemen, it is a toast that is usually given 
| at all banquets, and this is no exception, especially 
; in a banquet of this kind, where the governor, the 
| lieutenant-governor, senators and members of this 
learned association take part, it is quite right that 
a toast of this kind should be given precedence. 
| Gentlemen, since I have been here I have learned 
a little. I have been here in this country for 
nearly four years, but during this short visit of 
mine I have not spent the time in an unprofitable 
; manner. For instance, to-day I went to the State 
| capitol. I paid a short visit to the assembly, where 
| the representatives of this State hold their council, 
| presided over by the learned speaker. (Applause) 
| There I was struck with the order and rapidity 
| with which the representatives of the people dis- 
Then I went to the other 
/room, the senate. What did I see? I saw the 
| same thing again, presided over by my honorable 
friend, the Hon. Mr. Woodruff. (Applause.) | 
have always known him to be a nice, jolly, good 
fellow (applause), but when I went to the senate 
room I was struck with his noble and serene man- 
ner. That is proper for a governor and _ vice 
president of the senate, if I may say so. There 
you discussed matters concerning the State. It is 
well that I have to learn and I did learn some 
thing. Well, gentlemen, what does this indicate? 
It indicates that this country is a free country, 4 
country governed by the people through their 
representatives in the house and in the senate. | 
(remember a few months ago I went to some 
elementary schools in Philadelphia, and the princi 
pal and the teachers of that school courteously 
showed me over the building, and when I came to 
‘the school-room there was a large number of 
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pupils, boys and girls, under fifteen years ot age, 


ranging from six to seven-years old to ten, eleven | 


ana twelve, and I asked the principal how could 
she manage these youngsters, and I was told that 
she had no trouble whatever. I asked the reason. 
She told me, and this was confirmed by the teach- 
ers who were present, that the students themselves, 
these boys and girls, elected their governor, their 
lieutenant-governor, and the governor appointed 
a staff of officers, consisting of an attorney-general 
and the different officers, to manage the boys, and 
there was a police superintendent to look aiter the 
boys and girls and to keep order, and there was a 
magistrate appointed by the governor, and a judge, 
and this school was a fac-simile of a municipal 
government. 
it was true. result of this? 


Now, what is the 


my humble self, are distinguished lawyers. I don’t 


know whether any of the ladies in the gallery are 
lawyers. When I was in China I was under the 


|impression that the different professions that the 
ladies entered would be doctors of medicine and 


I was astonished, but, nevertheless, | 


Why, in this country even the little ones learn | 


how to manage and to govern; therefore, when 
they are grown up they naturally know how to 
take part in the government and they take an in- 
terest in the government. This is a most demo- 
cratic government. When I say democratic form 
oi government I do not refer to political parties. 
Gentlemen, although I have been here nearly four 
years, I know nothing of your politics. (Laughter.) 
1 do not know your political creeds, and so on, 
what is the political creed of the Democratic party 
or of the Republican party. I once tried to know 
and studied, but the more I studied the more I got 
mixed. (Laughter.) But, gentlemen, I have 
learned this truth, that whatever political party 
comes into power the national policy of the gov- 
ernment will not be changed. (Applause.) The 


| will succeed. 


some other professions, but it was not until I came 
to this country that I have learned that this 
learned profession—I should not say was en- 
croached upon — but I think this learned profes- 
sion has admitted some ladies to be their members. 

Well, gentlemen, we are now in the time of en- 
lightenment. We are liberal in our views, and I 
do a reason that ladies should not be 
allowed to become lawyers, if they have the pluck 
and intelligence to study law, and, I think, it 
should be thrown open to them. It is up-hill 
work. If they find it difficult, they will give it up, 
but, if they have been patient and diligent, they 
I was once asked by a lady what I 


not see 


| should think if a lady should be elected president 


of the United States. Well, my answer.to her was 


| that I didn’t see any valid reason, but, of course, 


| the women had to work hard for it. 


I told her 


| the first thing the ladies should do was to get 
; minor offices first, and by degrees, if they had a 


| 


| 


| 


traditional policy of your government is to main- | 


tain order and to keep peace with the whole 
world and to enter into no entangling alliance with 
any nation whatever. (Applause.) Another thing, 
it is not the policy of your government to aim at 
territorial aggrandizement. (Applause.) 

Now, this reminds me that there is another link 
connecting between your president and mysell. 
Your respected president, for whose health we are 
drinking, is an advocate of peace. 
like war. 


He does not 
But you may say during his administra- 
tion did he not engage in war with some foreign 
power? 
driven to it. He is a servant, in one sense, of the 
people. When the people willed it, he had no 
alternative but to obey the mandate of the people. 
(Applause.) Well, the connecting link between us 
is that I belong to a universal peace association. 
My policy is not to have pieces, as the chairman 
Says. I advocate peace with honor. (Applause.) 

Gentlemen, this is the annual dinner of the New 
York State Bar Association, and I am told this 
is twenty-fourth annual dinner. Although 
there are many thousands of lawyers in this State, 
yet | understand, as was just hinted to me by a 
member here, that no one would be admitted but 
only the distinguished lawyers. (Applause.) I 
take it for granted that all that dine here, except 


the 


| association 


But, if I understand right, I think he was | 


chance, they might be elected. For instance, be- 
fore they can aspire to the honor of occupying the 
White House, I mean not as mistress, but as presi- 
dent of the United States, they should aim to 
become __ attorney-generals, lieutenant-governors 
(laughter), and, if any member of the fair sex 
should, in course of time, be elected a lieutenant- 
governor of a State, then there was great chance 
for her to step to Washington. 

Gentlemen, there are some other toasts put down 
for this evening, and I will conclude with this. 
I hope that the members of this association will 
increase every year, but, if the suggestion of the 
president, which he made yesterday in his address, 
is to be carried out, that is, to impose strict con- 
ditions as to the admission of students to the bar, 
then I am afraid there is not much chance for this 
to increase its members. But, how- 
ever, I hope for the best and my wish is that all 
the members of the bar, members of this associa- 
tion, will continue to hold their annual banquets, 
and every year they would have the privilege, and, 
no doubt they will, of proposing this toast for the 
chief of this government, and next time they will 
have a better man to respond to this toast. 
(Applause.) 


Introducing Governor Odell, who replied to the 
toast “The State,’ President Finch made a sly 
hit at Colonel Roosevelt, whom he referred to as 
“chasing mountain lions and waltzing around with 
grizzly bears.” Governor Odell received a warm 
He said: 

‘No one has a higher regard for the legal profes- 
sion than myself, and this regard is heightened by 
an experience in my earlier business life which con- 
vinced me that no matter how successful a man may 


welcome when he arose. 
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be in business, when it comes to legal propositions 
he is as much out of place as he would be, should 
he pose as a spiritual adviser or a skilled artisan. 
Vast interests depend upon the legal profession, 
and from their inception the skill and intelligence 
of the attorney is invoked. Through all the intri- 
cacies of business, of politics and even of religion, 
we must rely upon you to enable us to avoid and 
withstand the attacks made upon our belief, our 
business and our enterprises. 

“In our political history the experienced minds 
of those who have had the benefit of legal training 
have been reflected in the framing of laws which 
are the foundation of your profession, and upon 
the interpretation of which depends the success or 
failure of your clients. 

“The nearer the executive and the legislature 
can come to the simplification uf the laws, the 
nearer do we approach perfect government and the 
millennium. This object I do not believe can be 
accomplished by their multiplication, but rather 
through condensing and clarifying the expression 
of the Jaw, without so much unnecessary language. 
You owe it to the State, and you owe it to your 
clients, to aid by your able advice and through 
your suggestions in the preparation of a more per- 
fect code and in the compilation and amendment 
of existing laws in the direction of simplicity, 
clearness and brevity. No one is better able to 
perform this necessary work and duty to the State 
than you, and I am sure that your recommenda- 
tions will always receive the consideration which 
they merit at the hands of the executive and the 
legislature.” 


In replying to the toast “ A Commercial View 
of Our Relations With China,’ Lieutenant-Gov- 
ernor Woodruff related the following circum- 
stances of his becoming acquainted with the 
Chinese envoy: 

“A year ago last summer,” he said, “the scene, 
the spacious deck of one of the splendid, but, alas, 
too few, Atlantic liners which float the Stars and 


Stripes, a gentleman of distinguished bearing, with | 


the air and dress of a dignitary of the Chinese Em- 
pire, took the steamer chair by the side of the one 
I had selected. I was hesitating about addressing 
him, fearing he did not speak the only language 
in which I could express myself, when, in perfect 
English, with a diplomatic interest in that which 
seemed to engross my attention, he politely asked: 
‘What book are you reading?’ I handed him the 
book. It was Lord Charles Beresford’s 
Break-up of China;’ the Chinese gentleman was 
his excellency Wu Ting-Fang. I soon became sat- 
isfied that he was the most advanced Chinaman 
who had ever visited or been accredited to our 
country, recognizing fully the mutual interests and 
the immense commercial value, each to the other, 
ot our two great nations, separated only by the 
Pacific ocean. 

“From Mr. Wu, and some of his retinue during 


‘The | 


’ 


the voyage,” continued Mr. Woodruff, “I learned 
of the great improvements being effected in the 
internal affairs of the Chinese Empire, and how 
bright its promise for the future. None of us then 
entertained a suspicion of what the following sum- 
mer had in store — indeed, so far were the horrible 
conditions of last June and July and from being at 
that time anticipated that I practically concluded 
arrangements to visit China last summer with one 
of his excellency’s secretaries. But my plans were 
changed, and just a year from the day that Mr. Wu 
and I exchanged views on the subject of Lord 
Beresford’s ‘The Break-up of China,’ I again, at 
Southampton, boarded a ship for home, with Lon- 
don papers in my hand containing Sir Claude 
MacDonald and Sir Robert Hart’s obituaries and 
a notice that on the following Wednesday me- 
morial services would be held in St. Paul’s cathe- 
‘dral in memory of the legationers, who were 
| believed to be dead by all the people and the 
powers of Europe. The only ray of hope lay in the 
|report that the Chinese minister to the United 
States had given assurance to Secretary Hay that 
he would put the United States government in 
communication with its representatives at Pekin. 
On arriving seven days later, in the harbor of New 
York, we found that Mr. Wu had been able to 
make good his promise, and that, through his 
effective efforts, the welcome announcement had 
been made to all the world that the legations were 
safe. This great achievement was due to the com- 
bined diplomatic skill of our secretary of State 
and the honored guest of this evening.” 


“The Judiciary” was then toasted by Mr. Jus- 
tice Morgan J. O’Brien, of New York. “ Having 
listened so often to lawyers,” said he, “I have often 
wished that I might have a chance to talk to them. 
But now that I have the chance I am not sure I 
am entirely happy.” He spoke of the infinity of 
the law. Legal knowledge was as boundless as 
other forms of knowledge. When it goes no fur- 
ther, it is not because it has reached its limit, but 
because there is no mind to follow. The work of 
sailors and soldiers would have been fruitless, were 
it not for the legal acumen which form the legal 
foundations of our government. The settlement of 
the great problems now disturbing our country, 
he declared, depends upon the legal profession and 
the judiciary. In conclusion he paid a glowing 
' tribute to the judicial bodies of the State, particu- 
larly the Court of Appeals. 


Hon. Herbert P. Bissell, of Buffalo, spoke on the 
subject “ The Legal Fraternity.” The sentiment of 
fraternity which binds the profession together, 
said he, was one of its distinguishing features. 
There is less internal jealousy and opposition 
among lawyers, he declared, than in any other pro- 
fession. Although the clergy were put first as the 
profession which does the most for morality, the 

_doctors second and lawyers last,-in the legal pro- 
'fession, said the speaker, were no sects, scissors 
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and opposing schools. A lawyer is the first to 
congratulate a successful opponent. The true law- 
yer derives his greatest satisfaction from the 
approval which his brother in the profession be- 
stows upon him, the whole common law may be 
said to rest upon this fraternal spirit, as witnessed 
by the manner in which judges adopt the decisions 
of their fellows, without regard to section. 


Commander Albion V. Wadhams, who wore the 
full-dress uniform of his rank, was the next 
speaker. In introducing him, President Finch 
said: 

Gentlemen, the next toast on our list is “ Our 
Navy.” (Applause.) I have a weak spot in my 
bosom for the United States navy, present, past and 
to come. I think the most dramatic scene that I 
ever knew in the history of this nation or any 
other was in the early days of our war with Spain. 
We had hovering over our coast a fleet of six 
new, strong, fully-armed Spanish warships, no- 
body knowing where they would light or where 
they would strike us, so that some of our Boston 
brethren hurried their stock and bonds back into 
the interior lest they should be suddenly picked up 
and carried away, their own bodies with them. A 
message by telegraph flashed across the continent 
to San Francisco that a great warship was starting 


south, thrashing her way along the coast, thrashing | 


her way around the cape, turning again up to the 
north, nobody ‘knowing what she should meet or 
when she should meet them, or how many she 
would have to fight, but on, and on, and on, while 
we waited and wondered and trembled, until 


end helped to put them, destroyed and burned, 
upon the island beaches. (Applause.) Let us re- 
member and cherish the dramatic and magnificent 
voyage and fight of the Oregon. (Applause.) 


To-night I introduce to you a member of out | 
naval force, a brother of our secretary, to whose | 


care and labor we owe so much. (Applause.) I 


introduce to you Commander Wadhams, of the | 


United States navy. (Applause.) 


Commander A. V. Wadhams: I regret very much | 


that we have not here to-night to speak in my 


place the most distinguished man of the navy, a | 


man distinguished above all officers with whom I 


have been associated since a boy, Admiral Dewey. | 
(Applause.) No one would enjoy more the kindly | 


words that have been uttered this evening by the 
distinguished gentleman who has just spoken. I 
wil take second place, however, with no man in 
the navy as far as appreciating what has been said 
by the president of the evening. 

Honorable sir, it gives me much pleasure to 
look into your kindly eyes. I have heard of you 
from those who love you, and I have been told 
by those capable of judging that you are the great- 
est law writer that this State or this country has 


at | 
last she found herself with her sister ships in front | 
of that jungle where the Spaniards lay and in the | 


ever produced. (Applause.) While I would not 
dare to say I had enough intelligence to read those 
writings, I have sense of poetry enough to appre- 
ciate the Blue and the Gray. (Applause.) 

When I received the invitation to come and 
speak to you I knew it was more out of a compli- 
ment to my brother, your secretary, who is as 
dear to me as my own heart’s blood, than that I 
should say anything to you gentlemen of sufficient 
interest to listen to me. But I have a bit of a 
story and a short yarn, and I am going to spin it. 
The old ships, with their wooden walls four feet 
thick, have been replaced by steel ships, with 
armor eighteen inches thick, and common cruiser, 
‘without armor, whose walls are in thickness only 
that of your finger. There is not time at this 
moment to explain the difference between the two, 
the old and the new. I can better represent it by 
telling you of some of the great changes that have 
taken place in the last fifteen years in the navy, 
and by, perhaps, telling you one or two things that 
you may not have remembered. Six years after 
we commenced the rebuilding of the navy we had 
sunk to such naval unimportance that every nation 
|in Europe ranked us, except Switzerland 
(laughter), also China, Chili, Peru and Japan, 
| they all ranked us in naval importance. Now, 
| how do we stand? England, France, Russia, Ger- 
many; there is a question whether we come in 
ahead of the Germans or not. 

I just left the command the other day — being 
| knocked out by the grippe — of the biggest sailing 
ship —the Monongahela —that we have in the 
service. Just before I commanded the Monon- 
gahela I had the honor to command the Monterey, 
one of our best coast vessels. To mark the differ- 
| ence between the two ships, I will simply give you 
| something you will remember —that is the orders 
|to tack ship, first, the old style, a sailing ship. 

The orders are: ‘“ Ready about! Station for 
| stays!” ‘Get aft to the braces and bear a hand 
about it!’ And so aft the sailors come on the 
run and when they have the braces in hand and 
everything is ready you hear the order from the 
officer of the deck: “ Ready, ready, ease down the 
‘helm!” “Helm’s a lee!” The head sheets are 
let fly, and, as she comes up in the wind, it is: 
!” “QTLet go and overhaul 
the weather lifts!”’ ‘Shorten in the lee main 
|tack!” “Haul taut!’ “ Mainsail haul!” The 
sails on the main are braced around. The next 
orders are: “Head braces!” “Haul well taut! 
Let go and haul!” The ship is around on the 
other tack. (Applause.) 

Now, then, you want to tack ship on the Oregon. 
| You are on the bridge; you have two indicators 
\like those you have all seen on ocean-going 
steamers. You are going around to starboard. 
| Put your helm port. Go to the indicator, ring to 
go full speed or slow astern on the starboard en- 
gine and go full speed on the port engine and 
around she comes. (Applause.) 


| “ Rise tacks and sheets 
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When we consider the guns that were used in 
the old ships and now used in the new we find 
great changes. The most effective and best gun 
we had in the navy before we commenced to re- 
build it would have no more effect upon the armor 
of the Oregon than hail-stones would have. 
Those of us who are gray-headed can remember 
the bullets they used to use in the civil war; they 
were as big as your thumb. They made a terrific 
hole through you and knocked you out wherever 
they hit you. Now, we have a small bullet, the 
size, in diameter, of an ordinary lead-pencil and 
an inch long. The gun —the small arm of the ser- 
vice — will carry two miles and those small rifles 
will kill you easily at the distance of a mile, if they 
hit you in a vital part. It will bore a hole through 


your leg, through the bone, like a steel drill, mak- | 


ing the smoothest, nicest wound you ever saw, 
which heals quickly. I have known a man to be 
hit four times and still run and fight like the devil. 
(Applause.) The secondary battery consists of 
guns of various sizes that deliver such a tremend- 
ous fire it is astonishing how anybody can stand 
before them. The Spaniards said it was like a hail 
of projectiles that came on board their ships and 
they could not stand by their guns. 


When you come to the big guns, with the thou- 


sand pounds projectiles, you don’t know how large 


a thousand-pound projectile is. It is the same 
diameter of my bulky waist. When such a projec- 
tile is rushing out of the muzzle of a gun, just as 
it leaves the muzzle, it has energy enough to lift 
the Oregon herself nearly out of the water. It 
strikes the same blow at the muzzle that a ton of 
iron would strike if it fell from a distance of four 
and a half miles. You can imagine what terrific 
engines of war there are in the hands of the armed 
forces of the world to-day when you consider this 
brief statement of the guns. 


It was no surprise to the navy that we succeeded 
as we did. We have an esprit in the navy that 
has been handed down for a hundred years. That 
is, whenever we fight we expect to win. (Ap- 
plause.) You may ask why this is. Let me explain 
why. When I entered the navy, nearly forty years 
ago and went on board the Old Constitution, to 
sleep the first night I was in the service, I had 
fallen out of my hammock I don’t know how many 
times —and in the morning, before reveille, my 
hammock was gently shaken. As I opened my eyes 
I saw standing before me a picture I hope I will 
remember during eternity. There stood one of 
those grand old men of warsmen, a man of old 
type, with hair hanging in ringlets down his neck, 
and little golden earrings in his ears. His clothes 
were clean, his necktie stood out at any length, his 
chest was bare and tanned by the breezes of many 
oceans. There he stood before me. “ Excuse me, 
sir, I am told oft to lash your hammock, sir.” 
(Mind the “sir.”) “And I thought you would 
like to be called a little early so you would not 


| just as well as I could.” 
“1 will take it right up and put it on the starboard 





be in a hurry about getting on your gear.” I 
turned out and dressed, and he said: “I suppose, 
sir, you know how to lash a hammock, but some 
gentlemen don’t, and I was told if you didn’t, I was 
to show you. Now, you see it is an easy matter, 
I forgot, there is your pillow, to be sure. I don't 
have no pillow, except an old pair of boots under 
my mattress; that is good enough, and later on 
you will throw away this soft pillow. These 
feathers, they will kind of interfere with your head, 
and I would get rid of them and put your shoes 
under your mattress, and that is all the pillow you 
want. You coil up your lashing and hold it in 
the hand that way and stand on the starboard side. 
You bring the starboard gunnel of your hammock 
over the port gunnel and take a hitch like that and 
then you step back and take another until you 
have taken seven. Then you unhook it and tuck 
in your clews. Oh, my, look at that, there is some 
of those ends of them clews hanging out. We 
must tuck them in. What would the officer of the 


| deck say if we had all that fringe hanging around? 


There you are, sir, you have lashed that hammock 
(I had not touched it.) 


side just abaft the starboard gangway.” I never 
heard of a starboard gangway until I went on 
board that ship, and you can imagine my difficulty 
in finding my hammock. 

On board a man-of-war the officers suffer the 
same discomforts as the men; they experience the 
same weather; they are exposed to the same dis- 
eases; they stand close to one another in battle. 
If you have the right kind of spirit in you, and 
they see you are taking the right kind of interest 
in them, then they are ready to do anything under 
heaven. 

As an example of their willingness to lend a 
hand, allow me to relate another personal experi- 
ence. I boarded a street car a short time since 
and one of our men of warsmen stepped on the 
car with me. I was in plain clothes, he was in 
uniform. The man had served twenty-four years 
and never been twenty-four hours away from his 
ship; he never had a demerit against him during 
the whole twenty-four years; everything was 
marked perfect on his record. I said to him: 
“You sit on the other side out of the way of the 
dust.” He replied: “Captain, you will get all 
dust.” I replied: “ Never mind, I am going to my 
hotel and can change my clothes; you are going 
to the barbecue; you don’t want to have any dust 
on you.” Just as he sat down one of those infernal 
ninnies that wouldn’t have courage enough to face 
a popgun at a thousand yards, drew away and 
brushed his clothes, as if this magnificent man, this 
hero, this brave sailor, had contaminated him. I 
put my arm around the old sailor and said: “ Sit 
close to me; there is nothing I like so much as to 
have an American man of warsman close along- 
side, and anybody that don’t appreciate ’— and I 
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spoke loud enough to be heard'in the whole car — 
“anybody that don’t appreciate an American man 
of warsman ought to be knocked off the seat.” 
(Applause.) The old sailor put his hand up to his 
face and said: “‘ Shall I strike him, sir?” I never 
wanted to say yes so much in my life, for I knew 
he would knock him clear over the fence. 
an open Car. 


It was 


The old cry of the sea still prevails. It is to- 
day, as ever, when rescuing people from a wreck: 
“Women and children first.” That is the natural 
work of a rescue party, for a sailor never hears 
any music like the voice of his own wife and the 
laughter of his own children. (Applause.) As 
we gather about the ward-room table Saturday 
night for the old toast, it is the old cry that is 
heard: “Let us drink the old toast, sweethearts 
and wives; may the sweetheart be the wife and the 
wife ever be the sweetheart.” (Applause.) 


I have spoken of the old men of the navy. Let 
me speak of the apprentices of to-day. You would 
have been surprised and astounded if you could 
have seen and heard an American lad, an appren- 
tice, who had never been under fire in his life, 
and seen his action as related by Admiral Philip 
during the war with Spain. That dear, lamented 
man, Admiral Philip, captain, then told me when 
he was in command of the Texas that a shell burst 
under him at the battle of Santiago. It lifted the 
captain and the grating upon which he was 
standing, lifted it some distance from the bridge, 
blew his hat overboard, and, as he fell back, the 
grating fortunately went into place and saved 
him from falling to the deck below or falling over- 
board. He said: “I looked around; I heard the 
boy, my messenger. sing out, a mere lad that had 
never been under fire betore: ‘Thank God, cap- 
tain, you didn’t go overboard.’ There the boy 
stood; he had not flinched, and those boys that 
were messengers for Captain Philip made no mis- 
takes and never hesitated a moment as they were 
rushing in the open on the upper deck carrying 
the different messages from one end of the ship 
to the other. (Applause.) 

In the navy we believe in peace. 
peace. 


We are for 
If you will search the history of our coun- 
try you will find that during the hundred years or 
more that we have had a navy, that the navy has 
never been a menace to our country. We have 
always been for the protection of the home and 
the protection of the rights of our citizens, and so 
it is that we believe, and think, and feel that we 
must have a fleet strong and large. Why? We 
are the outer defense of our country. We realize 
it is our duty to stand as the outer wall, as the 
defense of our country and bare our breasts, if 
necessary, for the protection of your homes. We 
are ready to do this whenever the country calls us. 
(Applause.) We are for peace first, last and ever 
for peace, but we must have a fleet large enough to 


take care of our own interests at home. It must 


|} seat under the 


also be swift and strong that it may go quickly 
to the uttermost parts of the earth, there to give 
protection to every one, whether native born or 
naturalized citizen, no matter who it may be; as 
long as they have the right to the protection of 
the Stars and Stripes, they shall have it at the 
hands of the American navy. (Applause.) 

President Finch: When I endeavored to call up 
one of those commanders of the navy I caught a 
tartar and got as good as I sent. (Laughter.) I 
want to know, because I am in search of informa- 
tion, if Chief Judge Parker, of the Court of Ap- 
peals, is in the room; if he is within my 
jurisdiction, then I propose to have him. I want 
him. I can’t have him, they say. 

Amongst the old shreds of Latin that I learned 
when I was a boy, that have survived the wear and 
tear of fifty years, there was one we used to trans- 
late ‘“‘ The end crowns the work.” I am approach- 
ing the end. Last night I heard a gentleman here 
who made hod-carriers of us all (laughter), climb- 
ing up the ladder with our hods and cases on our 
shoulders and dumping the load out on the judges 
on the bench to lay the bricks for us in the wall. 
I had a consuming curiosity to know what this 
man would do, what he would make of us the next 
time he tried, and I insisted he should be selected 
substantially to wind up the exercises of this even- 
ing. I approach it with fear and trembling, with 
a good degree of nervousness, for he says that he 
is going to roast me. That will be a poor piece 
of policy, for I am old, and lean, and tough. 
(Laughter.) And when he gets me roasted I won't 
be fit to eat. (Renewed laughter.) However, I 
shall endeavor to endure it with such grace as I 
may. I think a man who is seventy-three years 
old, and can go through the process of being the 
president of the New York State Bar Association 
and come out alive, can stand almost anything else. 
(Applause.) And so, with the exception of one 
other thing which I shall want to say to you be- 
fore we break up, I call upon my friend, who pro- 
poses to decapitate me, Mr. Lewis E. Carr. 
(Applause.) 


Mr. Lewis E. Carr: Mr. President and Gentle- 
ment of the State Bar Association and the Star- 
eyed Goddesses of Liberty in the Gallery: 
(Applause.) I have given them the higher appel- 
lation. I intended to roast the president, but upon 
reflection, since he is so old, I don’t think I will do 


/it. As usual, I am called upon to brace up the 
_rear guard, and upon this occasion to sound taps 


over the remnants of the banquet of 1901. Just 
why it is that I have always been assigned to a 
gallery, without regard to the 


| ladies that were above, and never invited to one on 


the treasury bench in front, I 


couldn’t exactly 


| understand, and when I spoke to one of the gentle- 


men upon this occasion, not in a remonstrating 
but an inquiring way, he said to me, with a smile 
that would warm the heart of a lizard, if that ani- 
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mal had one, and taking me by the coat collar, not 
roughly, but gently: “ My dear fellow, you don’t 
seem to understand this matter at all,” which was 
true. “ Yours”—and he put an emphasis upon 
that —“ will be the tail,” and he spelled it t-a-l-e; 
you can spell it the other way —“ which will wag 
the dog.” lIimmediately surrendered; nothing more 
was to be said. I sacrificed myself at once, a 


martyr to science, in order that that grave prob- | 
lem that has vexed the scientific world, with re- | 


gard to the canine race, might be here and now 
forever and finally settled. Now, a word of ex- 


planation is due to you for my being here at all. | 


You must bear in mind that this association has 
adopted rules and regulations, and rotation is one 
that has been insisted upon with a good deal of 


upon on these occasions to entertain those who 
might here assemble. 
appear why that rule was adopted. It may have 
been because the members of the association are 


human life is so short that it needs a rapid dis- 
tribution in order that they may go around, or it 
may he that it was adopted because of the rule 
that prevails in the rural region, of rotation in 
crops, the region from which a good many of the 
members come (laughter), where cabbage and 
onions follow corn and carrots and where clover 
follows rye. (Laughter.) Ordinarily I am _ told 
that in the city it takes a whole lot of rye to find 
the clover. (Renewed laughter.) At the close of 
the exercises a year ago, when our honored presi- 
dent had been inducted into office and when he 
had, with apparent pleasure, listened to what I 
had to say, he said to me that I was expected to 
take part in the proceedings upon this occasion; 
that I had proved my ability to entertain, and, 
therefore, I must, in 1901, appear here in 
order that I might say something. I remonstrated 
but he said: “I have got you on the list; you 
must.” What could I say, except: “ You are the 
mikado; you make the punishment fit the crime.” 
Confidentially I may say to you, however, that he 
told a story to someone, I don’t know who, that 
illustrated why he wanted me, and that story I 
may relate to you. A mother, with four children, 
was on a journey. She came to a railroad station 
where it was needful she should remain for some 
period of time before the train would bear her 
and the children away. At the station the ticket 
agent had an infirmity of face and speech. He 
was hare-lipped and he stuttered. So when the 
mother had got her little brood settled in a seat 
she went to the ticket office and inquired when the 
train would come upon which they might go, and 
he, in his hare-lipped, stuttering way, said: “ At 
3.30 in the afternoon.” She went back. But the 
children had never seen or heard anything of that 
kind, and they were amused and giggled at his 
speech. So they besought the mother, one and 


| you to be entirely free. 
Now, it does not entirely | 


| cago! Indeed, no; I am from boston,’ 





another and then another, to go back and inquire 
the time the train would leave, and at last when 
she had gone upon the fifth occasion the ticket 
agent became somewhat impatient and he ex- 


| pressed it in a more stuttering way than he had 


before, whereupon the good woman, realizing she 
had offended him, said: “I beg your pardon, sir, 
but I have asked you these many times because 
the children do so like to hear you talk.” 
(Laughter.) 


Now I am told, I don’t know whether it is true 
or not, quite a good many have been anxious to 
hear what I had to say upon this occasion. 
(Laughter.) Permit me to tell another story, and 
that is of something that is said to have occurred 


,at the gate of the celestial region, and that will 
rigidity, yet from time to time I have been called | 


illustrate what I want to say now, because I want 
That is, that someone from 
the lower world presented himself where St. Peter 
is supposed to guard the gate, and St. Peter, look- 


|ing at him with some degree of suspicion, said, 
so many, the conspicuous places are so few and | 


“Are you from Chicago?” He said, “ From Chi- 
” whereupon 
the grave and venerable gatekeeper opened wide 
the gate, bowed low, and said, “ Walk in, but I 
fear you will be disappointed.” (Laughter.) 
Now things are not exactly as they were one year 
ago. I am in bigger company now than I was 
then. I don’t mean to say the company then was 
small, except by comparison with the present. We 
had then the ex-officio governor; we have got the 
real man this time. (Applause.) He is not hunt- 
ing mountain lions and grizzlies, but he is hunting 
for economy in the administration of the affairs of 


State, and that is something your clients and mine | 
(Applause.) I mean no disre- 


are satisfied with. 
spect to the one whom I stated a year ago was 
equal to the other when the real man was not 
here. (Laughter.) 


Our feast upon this occasion is graced and 
adorned by the envoy from the most ancient of 
empires to the newest, the greatest and the most 
enduring of republics. (Applause.) We welcome 
him because he comes from the ancient empire to 
see how great and large a government has been 
established, how broad and deep its foundations 
have been laid and how beneficent a government 
can be that is by the people and of the peuple and 
for the people. (Applause.) In the last presiden- 
tial campaign,— and I am not going to talk about 
politics now,—we heard a good deal about the 
“open door in China.” That seemed to mean a 
door that opened in so that our people might go in 
with their wares and commodities and trade in the 
markets of that ancient realm, but it turns out that 
it had a larger and a broader significance and that 
was that the wise and learned of that empire might 
come out and associate with us. (Applause.) We 
welcome him that he may see how beneficent are 
the influences of this government of the people, 
so that when he goes back to his own country he 
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may carry with him some of these influences to 
the extent that they may liberalize and extend the 
principles of liberty and of government of the 
people and by the people for themselves. We 
have heard much of the Constitution following the 
flag, but here we welcome our distinguished guest 
in order that he may comprehend not only by 
association with officers of state, but by men who 
are concerned with the administration of law, that 
our flag never is planted on foreign soil in lust of 
conquest and territorial greed, but simply for the 
protection of human rights and the preservation of 
humanity’s interests. (Applause.) He may also 
understand and comprehend that when once so 
planted, there it remains until the mission has been 
accomplished and the purpose, and then, and not 
until then, the color guard sounds the retreat. 
(Applause.) It is not easy, upon occasions like 
this, to always adapt our discourse so it will meet 
the comprehension of all that listen. A year ago 
some of the reporters seemed to think it needed 
a lawyer to understand all I had to say. I sup- 
pose they had in mind some of the things I said 
descriptive of matters of our profession which were 
taken from terms and phrases coined by these gen- 
tlemen of the quill, describing gentle encounters of 
West Point hazing character under the Marquis 
of Queensbury rules. A lawyer might be sup- 
posed to understand such things because a lawyer 
is presumed to know everything that is going, 
but with common people, and especially with re- 
porters, the range of intelligence is far more lim- 
ited. (Laughter.) Now, upon this occasion I 
have thought I might say something and make use 
of terms that were fairly and commonly well un- 
derstood. The great and national game of base- 
ball is one that appeals to every man, and for that, 
understand it, I speak now from information, be- 
cause this is a place where we need not state the 
sources of our information. (Laughter.) You will 
observe that there are many things which these 
gentlemen say that fit us exactly. That is to say, 
when we go into court we think we are there, yet 
we haven’t had wit enough to put in our complaint 





| 


| 


genuine daisy cutters on both sides of the line. 
(Laughter.) When one of our professional breth- 
ren of the contingent character has straightened a 
curved, or has restored a shattered or neuresthenic, 
spine by a liberal application of the gold standard 
and has carried away his share of the product, is it 
out of place to say that he has made a two or 
three-bagger or a home run? (Laughter.) Now, 
you see those things fit us pretty well, and common 
intelligence ought to understand them, but there 
are some things in addition to which I wish to call 
your attention. When we start in with the trial of 
a case, hopeful, of course, that our client ought to 
win, but the grave umpire that sits up there in the 
Trial Term thinks otherwise and we go: out, he 
calls one strike on us and we are conscious one 
chance of success is gone. That does not settle it, 
We can go further, but I don’t know 
how it is in other districts or other departments, in 
ours it is a little ominous when we go there. The 
door, you will bear in mind, is on a double hinge; 
it swings out just as easily as it does in, and we are 
as likely to go out without any profit from our 
journey as we are to stay in and have a share in 
the weekly distribution of prizes that are handed 
down. So it may happen to us, as I take it it has 
happened to you, that the grave umpires sitting 
there say, “two strikes.” By that we know two 
chances gone. That does not settle it for 
everybody, although it does for some. The door of 
the Court of Appeals is always an open door, but 
not for everybody (laughter), and those who can’t 
go there remind me a good deal of a hungry cur 
held by a strong leash, who sees his canine breth- 
ren fighting out in the street over the crumbs and 
bones that have been left there. He can’t have a 
chance to have anything to say in the tussle. But 
you get up there and now every man that gets 
there realizes and comprehends it is the supreme 
effort of his life. They listen to him with a respect- 
ful appearance of attention (laughter); I don’t know 
whether any of the judges of the Court of Appeals 
are here or not, but it does not make any differ- 
ence, and he is certain he is going to hit that wig- 


of course. 


are 


sufficient facts to make a cause of action, or we gly ball that comes, but just as likely as not it will 


haven't had wit enough to state it. When we start 


the case and the trial judge, the umpire there, | 
throws us out, that it what you call a grounder. | 
(Laughter.) Then, when we go up to the Court | 
of Appeals with a case that we have had a good 
deal of interest in and they dismiss our appeal 
without costs, both parties ery “foul” (laughter); 
we, because we don’t have our case decided on the 


merits, and the other fellow because he didn’t have 
the judgment in his favor attended with the legal 
pound of flesh, the costs. Then when we get, as 
we sometimes do, and I do not mean to say any- 
thing disrespectful, those opinions that seem to 
us—they may not be so—of the wobbly charac- 
ter that go one side and the other of the line, I 
take it it is only fair to say they are what you call 


be a swish in the air and the seven grave-robed 
umpires up there will say, “ Three strikes and out.” 

Now, you see, I am getting to what I was going 
to talk about. That has happened to a whole lot 
of us, and we go out with the consciousness that 
we have been beaten; we go out and try to explain 
to our clients why it is that we haven’t been able 
to satisfy the court that they were right, but it is 
not the last resort. There is such a thing as a 
motion for a reargument. Lowell describes it in 
the Bigelow papers where Bird-of-Freedom Sawin 
had been ridden on a rail and treated to a coat of 
tar and feathers and they found it was all wrong, 
so they circulated a subscription paper for him, but 
he says “no great good come of that. I expect in 
carrying it around they took a leaky hat,” and that 





68 


LAW JOURNAL, 





THE ALBANY 


is what happens to a man after a reargument. 
(Laughter.) Ordinarily they come down, * motion 
denied.” Sometimes without and 
“with costs,” and if you will only read between 
the lines and put it in popular phrase, it is “ Play 
ball and don’t jaw at the umpire.” (Laughter.) 
Now it may be true that such a motion has been 
granted at some time within the period within 
which the memory of man runneth not to the con- 
trary, but the man who has been so successful 
would be a prize-winner in a freak museum or even 
in a county fair. (Laughter.) As I understand it, 
and I may be wrong, I have got two strikes to my 


credit upon occasions like this — whether they call | 
it credit or not I do not know — but if everything | 


goes well as it seems likely to do to-night, I expect 


that our grave and reverend president, when I am | 


through, will say “three strikes and out.” That 
means that I will not be here again. I do not 
know whether he will or not, but I am expecting 
that and that is why that is the subject of the 
toast. 

Before I say anything more, permit me to call 
attention to one thing that we have forgotten to- 
night and upon previous occasions, and that is we 
have the presence of the ladies who grace and 
adorn our feast as they grace and adorn our homes 
and grace and adorn our lives. (Applause.) They 
are the ones who bring peace and comfort and 
music to our homes. They are the ones to whom 
we appeal when we are in difficulty and they are 
the ones whose words bring music to us when we 
have been successful. I speak of them now in 
order that we may not forget that they are here 
and adorn the feast upon this occasion. 

And now, since this is to be an “out,” you will 
permit me to say a few things that may be profit- 
ably said upon this occasion. Our profession is a 
great one; great within and of itself; great in the 
means that it employs and great in its possibili- 
ties, in its successes and in its personal and intel- 
lectual triumphs. The tables of the law are so 
sensitive that they will take and retain an impres- 
sion made by a baby’s breath, yet at the same time 
so hard and enduring that the Damascus blade and 
the tempered spear point of the marauder can 
neither penetrate nor mar. 


frailest of human rights, yet at the same time they 
are so firm and unyielding they resist with success 
the fiercest attack that is made by haughtiest power. 
The means and implements we use are so delicate 


in their mechanism by them the weight of the | 


diamond may be ascertained, yet they may weigh 
and measure, 
interests with which humanity is concerned. We 
may not have had at all times that large and broad 
idea of the law. We have become case-hardened 
in these times and are occupied now steadily keep- 
ing our eyes upon the path upon which we tread, 
seeking for the trail of some judicial precedent. 


sometimes, | 


The principles of the | 
law are so kindly and so tender they shelter the | 


govern and control the weightiest | 


We ought to know that of all our domestic econ- 
omy the dog alone is the one that demonstrates 
his usefulness by ever keeping his nose to the 
ground. We ought to remember that if we should 
lift our eyes there will be within the range oj 
vision the wide fields stretching on either hand, 
whose velvet will be a comfort to weary feet, whose 
heaving billows of gold and racing shaaows of 
silver tell of the abundant wealth of the ripening 
the tired rested with the 
exquisite beauty of the flowers that sway and bend 
|in the breeze, and where the jaded senses may be 
| revived and new life given by the perfume with 
which they load the air. We ought to remember 


harvest, where eye 1s 


that we can as certainly secure the interests of our 
clients if we reason from well-established princi- 
ples as we can by seeking for some narrow path 
that may possibly at some earlier time have been 
; blazed by a judicial hand and we can as surely 
navigate our clients’ crafts the troubled 
"waters of controversy into the haven of rest and 
success guided by well-known landmarks of the 
law as by following the vanishing bubbles left in 
ithe wake of some craft that has gone before. (Ap- 
| plause.) These were the teachings and the exam- 


across 


ple of the men in the earlier time to whom we reier 
and whom we revere and honor as the fathers of 
the law. If we have fallen away from their high 
estate the time has come when there may be a 
|turn in the tide. 
with all 


Behind us lies the old century, 
its difficulties and embarrassments, and 
century, with its abundant 
'stores of human knowledge for our use, its wide 
| prospects, its boundless expectations and_ hopes. 
The time has come when the elastic principle of the 
law by which we seek a rule to apply to every 


before us is the new 


conceivable combination of facts must come to an 
end. With it confusion comes; with it comes doubt 
'and uncertainty; with it comes refinement of law 
and logic that produces a cloud upon every human 
right. The time is here and now for us to turn in 
the right direction, to go back to the position that 
we ought to occupy and at the bar and by judicial 
hand and pen establish the rule that for the com- 
ing years the law and not the facts shall reign 
supreme. (Applause.) To such a purpose and the 
accomplishment of a matter of that kind this asso- 
ciation may be of invaluable aid. Little can be 
accomplished with those whose frosty heads indi 
cate that the sunset is near at hand, but the rising 
' generation, the young men that are coming into 
action, may be instructed and guided to that higher 
and broader field, and if the members of this asso- 
| ciation shall give to that purpose that persistency 
and zeal that is a characteristic of our profession, 
| and if they shall continue in the prosecution of that 
| work, we, whose life journey is near the end, may 
| be satisfied that in the not far-distant future, the 
|law and its practice may be lifted not to, but 
toward, that shoreless realm where errors and mis 
| takes will not be known, and where the administra- 





—_ 
tion 
angé 


“Th 


Pr 
thre 
well 
Mr. 
pres 
ity’ 
he | 
grie 
the 

F 
ass¢ 
bur 
whe 
tary 
con 
den 
you 
Ow! 
anc 
of 
her 
libt 
the 
me 
go 

nig 


THE ALBANY 


LAW JOURNAL. 69 





tion of justice will be as pure and as spotless as an 
angel’s wing. (Applause.) That, I take it, is 
“Three strikes and out.” 


President Finch: And now, gentlemen, we are 
threatened with the end. I must bid a long fare- 
well to all my greatness. I wish that my successor, 
Mr. Hornblower, was here, in order that I might 
present him to you and invest him with the author- 
ity which belongs to him for the coming year, but 
he has been unable to be here and especially is 
grieved to think he could not be in attendance at 
the banquet this evening. 

For myself, I owe thanks to the officers of this 
association, who have made my way easy and my 
burdens light, who have lifted my responsibilities 
wherever they could, and especially to the secre- 
tary of the to the chairman of the 
committee of arrangements and to the vice-presi- 
dent, who has helped me through the labors of 
your session, | owe many and sincere thanks. I 
owe them also to you all, 


association, 


who, by your presence 
and attendance, have helped to make this meeting 
of the association a success. As I go back from 
here to the quiet and rest of my books and my 
library, I shall always remember this meeting of 
the Bar Association and the friends whom I have 
met here. It only remains that I should say, not 
good-bye —I do not want to say that — but good 


night, good night and God bless you! (Applause.) 


——¢———_- 


Hotes of Cases. 

Negligence — Fire Set on Right of Way —In- 
jury to Child—The New York courts have not 
adopted the so-called doctrine of the “turn-table 
cases,’ and the logic of their position is indirectly 
upheld by the necessity which courts that have 
adopted such doctrine have been under to strictly, 
and sometimes arbitrarily, limit its application. A 
recent illustration is furnished by the Supreme 
Court of Minnesota in Erickson v. Great Northern 
Ry. It appeared that the defendant set fire to 
stumps and rubbish on its right of way, and the 
plaintiff's intestate, a child four years old, went to 
the fire,and while playing with it she was burned 
so that she died. The action was brought to re- 
cover damages for her death, on the ground that 
the right of way was not fenced, and also on the 
ground that the defendant left the fire unguarded. 
It was held: “1. That the complaint does not allege 
any facts showing that the child went upon the 
right of way at any point which it is alleged was 
unfenced, or at any point which the defendant 
might lawfully have protected by afence. 2. That, as 
a general rule, the doctrine of Keffe v. Railway Co. 
(21 Minn. 206) should be limited in its application 
to cases of attractive and dangerous machinery and 
to other similar cases where the danger is latent. 
3. That the defendant was not bound to exercise 
due care to so guard the fire on its right of way 


that children intruding thereon could not come in 
dangerous contact with the fire, though induced 
so to do by its attractiveness.” The court said in 
part: 

“In Emerson y. Peteler (35 Minn. 481, 29 N. W. 
311), which was a case where a child five years old 
was killed by climbing upon a portable dump car, 
the court declined to apply the doctrine of the 
Keffe case (a turn-table case), and stated that the 
basis of liability in the latter case was that the 
premises were such as to invite the presence of 
children, and the danger was not apparent, but 
concealed.” In Twist v. Railroad Co. (39 Minn. 164, 
39 N. W. 402) the court stated the necessity of 
limiting the doctrine in these words: “ To the irre- 
pressible spirit ot curiosity and intermeddling of 


| the average boy, there is no limit to the objects 


In the 
exercise of his youthful ingenuity he can make a 
plaything out of almost anything, and then so use it 
as to expose himself to danger. If all this is to be 
charged to natural childish instincts, and the own- 


which can be made attractive playthings. 


|ers of property are to be required to anticipate 


and guard against it, the result would be that it 
would be unsafe for a man to own property, and 
the duty of the protection of children would be 
charged upon every member of the community 
except the parents or the children themselves. 
This court itself, if it has not modified the Keffe 
case, has at least indicated that the doctrine which 
it announces is not to be given any such extreme 
and unlimited application.” In Haesley v. Rail- 
road Co. (46 Minn. 233, 48 N. W. 1033) the court 
held that a railroad company was not guilty of neg- 
ligence, as to young children, by leaving cars on a 
gravity track, with the brakes set, which were 
loosened by them, whereby one of their number 
was killed. Again, in the case of Ratte v. Danson 
(so Minn. 450, 52 N. W. 965) it was held that a 
landowner was not liable in damages for the death 
of a child three years old, caused by the caving of 


|an unguarded embankment on his premises made 
! 


by excavations for sand. In Stendal v. Boyd (73 
Minn. 53, 75 N. W. 735, 42 L. R. A. 288) the court 
refused to extend the doctrine of the turn-table case 
so as to include an unguarded pond caused by the 
excavation in a stone quarry which had been 
abandoned. The court, in that case, said: “The 
liability of a landowner to children who are in- 
duced to come upon his premises by reason of at- 
tractive and dangerous machinery thereon, was 
carefully limited in the original decision, and the 
limitations have been enforced by the subsequent 
decisions of this court. The doctrine of the turn- 
table cases is an exception to the rule of non- 
liability of a landowner for accident from visible 
causes to trespassers upon his premises. If the ex- 
ception is to be extended to this case, then the rule 
of non-liability as to trespassers must be abrogated 
as to children, and every owner of property must, 
at his peril, make his premises childproof. * * * 
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It would seem that there is no middle ground, 
and that the doctrine of the turn-table cases ought 
to be limited to cases of attractive and dangerous 
machinery.” The suggested limitation necessarily 
had no reference to cases where the danger was 
not open, but concealed. This court also refused 
to extend the doctrine to a case where a child was 
injured by falling from an unguarded retaining wall 
seven and a half feet high (Kayser v. Lindell, 73 
Minn. 123, 75 N. W. 1038). It is not practicable to 
lay down any absolute rule as to the limitations of 
the doctrine. The manifest trend, however, of all 
the decisions of this court is to limit its application 
to attractive and dangerous machinery, and to other 
similar cases where the danger is latent. We are 
not prepared to say that cases may not arise out- 
side of this classification to which the doctrine | 
ought to be extended, but we do hold that as a’ 
. general rule the doctrine of the turn-table cases 
must be limited to cases of attractive and danger- 
ous machinery, and to other similar cases where 
the danger is latent. This rule may not be strictly 
logical, but it is a necessary one, unless landowners 
are to be made insurers of the safety of children 
when trespassing upon their premises. 


Death of Illegitimate Child — Mother’s Right to 
Sue.—In Alabama & Vicksburg Ry. v. Williams, 
decided by the Supreme Court of Mississippi in 
November, 1900, it was held that under Acts of 
1898 of Mississippi, p. 83, authorizing the widow, 
husband, father or mother of a decedent to bring 
an action for damages for wrongfully causing his 
death, a natural mother cannot maintain an action 
against a railroad company for the death of an 
illegitimate son, caused by its negligence. The 
court said, in part: 

In Edwards y. Gaulding (38 Miss. 165) our court 
announces the rule of strict construction, which 
runs through all our reports, of all statutes making 
innovations on the common law and applies that | 
rule of construction to a statute conferring rights | 
on illegitimates. That statute was that “ hereafter | 
all illegitimate children shall inherit the property | 
of their mothers, and from each other,” etc., and 
the court held that even the legitimate children of 
a bastard dying before the act could not inherit | 
from an illegitimate uncle or aunt dying after its 
passage. Previously to this decision our court had 
been equally as explicit in Porter’s Heirs v. Porter 
(7 How. 110, 111). It holds that bastards are not 
comprehended under the word “children” in our 
Statute of Descents; that those born out of wed- 
lock are not numbered among children; that the 
word “children,” in a will, where there were both 
legitimates and illegitimates, means legitimate chil- 
dren only; that illegitimates could not be the | 
“stock through which consanguinity could be 
traced;” that they could not inherit from their 
mother; and that “it is the policy of the law to | 
sustain the institution of marriage, as the surest | 
and safest groundwork on which society can rest, 


| 


’ 


and to make that the only source from which in- 
heritable blood can flow.” Discussion might well 
end here, on the decisions of our own State. But 
the doctrine is settled in the same way in nearly all 
the States, if not all, which treat of it. In Vermont 
a statute gave a right of action to anyone “in any 
manner dependent on” a person injured or dying 
by intoxicating liquors against the seller of the 
intoxicant. In Good v. Towns (56 Vt. 410) a man 
named Good died from intoxicating liquor, and 
Mary M. Good sued the seller, averring that she 
had lived with Mr. Good as his wife, but not in 
lawful wedlock, for many years, and had borne 
him eight children, and that he had acknowledged 
them as his, and her as his wife, in the community, 
though he was, in fact, married to another woman, 
who lived in Massachusetts, and who had long 
before been through the ceremony of marriage 
with another man. Mary M. Good was joined in 
her suit by an illegitimate minor daughter of her 
unlawful connection with Mr. Good, also depend- 
ent on him for support. The court denied relief on 
the ground that the legislature, by the word “ de- 


| pendent,” meant “legally dependent,” which could 


not refer to an adultress or an illegitimate, without 
express mention, and that the act, being an inno- 
vation on the common law, must be strictly con- 
strued, and so as not to violate the public policy 
of discouragement of illicit intercourse. This is 
an extreme case, but the ruling was manifestly 
right. In McDonald v. Railway Co. (144 Ind. 459, 
43 N. E. 447, 32 L. R. A. 300, 310) Judge Monks 
collates the authorities on this subject, and they 
practically speak one voice. Last year the whole 
doctrine was commented on in Railroad Co. v. 
Cooper (22 Ind. App. 462, 53 N. E. 1092 et seq.) 
with full approval. See, also, Blair v. Adams (C. 
C., 59 Fed. 243, 5 Am. & Eng. Enc. Law [new ed.], 
1095); Williams v. Kimball (Fla., 16 South. 783); 
and also the authorities cited in the briefs of coun- 
sel on both sides in the case at bar, and in the 
briefs and opinion in Railroad Co. v. Johnson (77 
Miss. 727). If anything can be said to be settled 
on reason and authority, it is that stautory rights 
of action given kindred for injuries done another 
o not embrace illegitimate kindred without ex- 
press mention. Legislation must be presumed to 
be enacted in the light of the common law, and not 
to give or enlarge rights denied at common law to 
a class separated by it from the common mass with- 
out express mention. 


Counsel cite Marshall v. Railroad Co. (120 Mo. 


| 275, 25 S. W. 179), where the right of the mother 
| of a bastard to sue for his death was sustained. It 


will be seen (on page 282, 120 Mo. page 181, 25 
S. W.) that the opinion in fact rests on two statutes 
of the State of Missouri, the first declaring the 
mother to be the natural guardian of her illegiti- 
mate child. We have no such statute in Missis- 
sippi. The second declares that the mother may 
inherit from her bastard child. We have no such 
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statute in Mississippi. Here the mother of a bas- 
tard cannot inherit from him. Now, if we turn to 
the statute under which appellee sued (Acts 1808, 
p. 83), we see that it refers to the “ widow, hus- 
band, father, mother, sister, brother” of deceased; 
and we hold that it refers only to the legal widow, 
husband, father, mother, sister, brother be- 
cause illegitimates are not expressly included. 
People unmarried can leave no widow, husband, 
jather, mother, sister, brother, because they could 
have none at common law, and no statute enables 
them to have either. The collocation shows that 
legitimates only could have been referred to. Cer- 
tainly the putative father was not meant, and the 
adulterer or adulteress could not be meant under 
the terms “husband or widow;” and we can 
imagine no process of reasoning by which the 
courts can interpolate the words “ whether legiti- 
mate or illegitimate,’ before the words “ father, 
mother, sister or brother.” Courts can only pro- 
nounce what the law is, not what they may think it 
ought to be. 
a 


THE APPLE-BARREL. 


It stood in the cellar low and dim, 
Where the cobwebs swept and swayed, 
Holding the store from bough and limb 
At the feet of autumn laid. 
And oft, when the days were short and drear 
And the north wind shrieked and roared, 
We children sought in the corner, here, 
And drew on the toothsome hoard. 


For thus through the long, winter time 
It answered our every call 

With wine of the summer's golden prime 
Sealed by the hand of fall. 

The best there was of the earth and air 


Of rain and sun and breeze, 


long 


Changed to a pippin sweet and rare 
By the art of the faithful trees. 


A wonderful barrel was this, had we 
Its message but rightly heard, 

Filled with the tales of wind and bee, 
Of cricket and moth and bird; 

Rife with the bliss of the fragrant June 
When skies were soft and blue; 

Thronged with the dreams of a harvest moon 
O’er fields drenched deep with dew. 


Oh, homely barrel, I’d fain essay 
Your marvelous skill again; 
Take me back to the past, I pray, 
As willingly now as then; — 
Back to the tender morns and eves, 
The noontides warm and still, 
The fleecy clouds and the spangled leaves 
Of the orchard over the hill. 


— Edwin L. Sabin, in February “ New” 
Lippincott. 


RESPONSIBILITY FOR RAILWAY VIBRA- 
TION. 


The discomfort and damage alleged to have been 
caused by the vibration due to the working of the 
Central London Railway has excited considerable 
attention, and has raised questions as to the possi- 
bility of rendering the company pecuniarily liable to 
the owners or occupiers of buildings injuriously af- 
fected. It has been established by The Hammer- 
smith Railway Company v. Brand, that where the 
statutory powers of the undertakers have been exer- 
cised without negligence, persons whose land has 
been taken have no claim for “injurious affecting 
in respect of vibration or the like caused by the 
working of a railway. In some quarters this has 
been treated as settling the whole question in favor 
of the Central London Railway Company. But this 
solution is too summary. The liabilities of the com- 
pany depend (1) on whether they have a right to 
tunnel under the highway without notice and with- 
out compensation; (2) on whether the soil of the 
highway underlying the surface vested in the high- 
way authority belong to the adjoining owners on 
either side of the highway, and (3) whether the 
demises to lessees or occupiers of premises adjoining 
the highway include the portion of highway vested 
in their lessors. 

It appears to be settled that in the absence of a 
special clause in the special act, notice to treat must 
be given to the owners of the subsoil of a highway 
(Ramsden v. The Manchester Railway Company 
[1848], L. R. 1 Exch. 723, and Souch vy. The East 
London Railway Company, 22 W. R. 566). It is 
not usual in practice to give such notice, because 
the claim for compensation in such cases is ordi- 
narily not worth pressing. But where land under a 
street is taken, it is clear that compensation is pay- 
able for injury occasioned by the use of the railway 
made through the land taken. This proposition 
seems to be established by Cowper Essex v. The Ac- 
ton Local Board (58 Law J. Rep. Q. B. 594; L. R. 
[1889], 14 App. Cas. 167). We have not been able 
to examine the clauses of the Central London Act 
of 1891; but unless the undertakers have some 
special clauses they would seem to be in considerable 
peril of actions or compensation claims from the 
owners and occupiers of the subsoil of streets 
through which their railway passes.—Law Journal 


(London). 


” 


a 
DEATH OF BENJAMIN D. SILLIMAN. 


Benjamin Douglas Silliman, the nestor of the 
New York bar and the oldest living Yale gradu- 
ate, died of bronchial pneumonia on the 24th ult., 
at his home, corner of Clinton and Pierrepont 
streets, Brooklyn. 

Mr. Silliman was born at Newport, R. I., Sep- 
tember 14, 1805, of a family prominent in Connecti- 
cut for nearly two centuries. In 1824 he graduated 
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from Yale College and studied law in the office of 
Chancellor Kent and his son, William Kent. He 
was admitted to the bar in 1829. 
opened an office in New York, and from that time 
up till within a very few years he had steadily prac- 
ticed law. His practice embraced cases in the 
State and federal courts and the Supreme Court of 
the United States. His clients included many 
large and important corporations. Mr. Silliman 
had served as a member of the legislature and as 


an attorney for the eastern district of New York, | 


resigning in 1866. He was also appointed to act 


as a member of the commission for the revision | 


o1 the Constitution of the State in 1873. He was 
nominated for attorney-general in 1873 by the Re- 
publican party, but was defeated. He was identi- 
fied with many public institutions. He 
president of the New England Society from its 
organization till 1886, when he declined a_ re- 
election. For nearly twenty years he was a 
manager of the house of refuge. He 
president and one of the founders of the New 
York Bar Association. He was extremely fond of 
the country, and his enthusiasm as a fisherman 
and a yachtsman was most remarkable for one of 


his greatly-advanced age. He passed through a 


very severe attack of sickness two years ago prac- | 


tically unimpaired as to mental vigor and general 
physical activity. It is within quite recent memory 


that he appeared and argued the case of an old | 


client at the bar of the Supreme Court, Brooklyn. 
Mr. Silliman could recall personal 
with Aaron Burr, Chancellor Kent and other men 
of prominence many years ago. 
—_ 
A PHILADELPHIA LAWYER. 


From the Philadelphia Item we reprint the fol- 
lowing editorial, eulogistic of the late Edward P. 
Allinson, who was the law partner of United States 
Senator Penrose: 


That was a notable gathering of the bar of Phila- 
delphia Saturday, which assembled to pay fitting 
tribute to the life work of the late Edward P. 
Allinson. Hon. William W. Porter, of the Su- 
perior Court, presided, and eulogistic speeches 
were made by members of the local judiciary and 
prominent members of the bar. Judges and law- 
yers stood side by side while they recalled the 
virtues and paid honor to the memory of the 
departed. 

The deceased was the law partner of United 
States Senator Penrose, the firm’s name being 
Page, Allinson & Penrose, and, besides his exten- 
sive law practice, had been the owner and editor 
of the Legal Intelligencer since 1891. He was 
probably most extensively known as the founder 
of the State Bar Association, the first call for which 
was signed by over 700 members of the bar of 
Pennsylvania in 1894. ‘“ This association will stand 
as his monument,” was aptly stated by one lawyer 


Immediately he | 


was | 


Was vice- | 


associations | 


in an eloquent tribute to the deceased, and _ this 
| sentiment was voiced many times. 

Edward P. Allinson possessed abilities far be- 
yond the ordinary, and, despite his untimely taking 


| away, had attained to a high degree of eminence 
| 


|in his calling. We all know there is an undue 
amount of sham, and unreal expression of praise 
are lavishly offered when a person of some promi- 
|nence is called away to an unknown bourne, but 
for Mr. Allinson every member of the profession 
has always entertained genuine regard and honor, 

As Judge Willson so well said: “It is the uni- 
versal custom to speak well of those taken from 
our midst, even though we like them, but do not 
jalways approve of their Mr. Allinson, 
| however, was a man of whom, when alive, could 
be said all that was now said. He was an unique 
specimen of the best type of American lawyer, and 
/a rare representative of the quiet man who could 
influence and control others.” 

One of the lessons that may be taken home by 
those who will mourn the departed is not of the 
fragile tenure of human life, but the important 
necessity of living up to one’s highest possibilities 
of character, integrity and honor. Whether one’s 
time upon this terrestrial globe shall be short or 
long is not of so much moment as that we shall 
'do the best we can each day. We should desire 
| to leave behind us a character as clean and a name 
as honored as that of Edward P. Allinson. Let 
| those whose sorrow and grief was so fittingly ex- 
pressed at the bar meeting ponder this lesson and 
strive to profit by the exemplary example of the 
| departed. No higher tribute can man desire to be 
| paid at his obsequies than has been paid to this 
| lamented lawyer. His spirit has fled, but his deeds 
will live in the memory of his fellows. 


views. 


——__-+»———— 


THE OPERATION OF THE BANKRUPTCY 
ACT. 


A complete report of the operation of the na- 
tional bankruptcy act, from its enactment to Octo- 
ber first, has been prepared by Mr. E. C. 
Bradenburgh, the bankruptcy expert, and_for- 
warded to Attorney-General Griggs. The follow- 
ing is an extract from that portion of the report 
which deals with voluntary cases: 

“ As stated in the last report, advantage is being 
taken of the law by men of all classes and in all 
walks of life, and in every section of the coun- 
try. The States showing the greatest number 
of voluntary petitions filed during the year 
are, viz.: Illinois, with 2,707 petitions in the north- 
ern district and 3o1 in the southern, making a total 
of 3,008 for the State; New York, with 1,031 in the 
northern district, 364 in the eastern, 1,290 in the 
southern and 322 in the western, making a total 
for the State of 3,007; Iowa, with 497 in the north- 
ern district and 495 in the southern, making a total 
for the State of 992; Ohio, 428 in the northern 
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district and 429 in the southern, making a total for 
the State of 857; Minnesota, 845; Pennsylvania, 
with 327 in the eastern district and 482 in the west- 
ern, making a total for the State of 809. The 
smallest number of voluntary petitions were filed 
in the following States: Nevada, 6; Delaware and 
Wyoming, 12; Idaho, 30; South Carolina, 37; 
Oklahoma, 39; Florida, 67, and Rhode Island, 68. 

“The grand total of petitions filed in the United 
States for the period ending September 30, 1900, is 
20,128, exclusive of those for the western district 
of Louisiana, the district of Alaska and for half 
of the year for the southern district of Georgia, 
New Jersey, the eastern district of North Carolina, 
the western district of Tennessee and the western 
district of Virginia, from which semi-annual re- 
ports were not received. From the clerks’ reports 
it appears that of the voluntary petitions all were 
adjudicated bankrupt, except 237, in which the 
petitions were dismissed, and that discharges were 
refused in 71 cases. Compositions were confirmed 
in 206 cases. 

“The liabilities in 19,540 voluntary cases reported 
by the referees amounted to $264,979,152, while 
the total amount of assets scheduled in these cases 
was $33,098,771. The summary discloses the fact 
that of the petitions filed, in 86 cases the liabilities 
were less than $100; in 1,879 cases, between $100 
and $500; in 2,256 cases, between $500 and $1,000; in 
7,861 cases, between $1,000 and $5,000; in 2,941 
cases, between $5,000 and $10,000; in 1,872 cases, 
between $10,000 and $20,000, and in 2,191 cases, 
more than $20,000. These reports also show that 
in 11,107 cases assets were scheduled, while 7,917 
petitioners had no assets. The nature of the busi- 
ness in which the petitioning bankrupts were en- 
gaged, as disclosed by the summary of the 
referees’ reports, is proportioned as follows: 2,057 
were farmers, 7,516 wage-earners, 4,592 merchants, 


e e . | . . e . 
361 manufacturers, 509 professional men, and 4,435 | frage it is noted that a constitutional amendment 


in North Carolina has been adopted by the people 


contractors, hotel keepers and others of a miscel- 
laneous character.” 
——  ———_ 


CRUSADE AGAINST QUACKERY. 


that the practice of the art of healing consists in 


this State seem to be insufficient to suppress osteo- 
pathy and the so-called “ Christian Science” treat- 
ment, neither of which prescribes any medicines. 
Although their practitioners call themselves doc- 
tors and profess to cure disease, they give no 
drugs; the osteopathists treating patients only by 
massage or hand manipulation, and the Christian 
Scientist healers relying upon prayer and mental 
influence. 
have succeeded in deluding numbers of people. 
The osteopaths have become very numerous in 
New York, and one office of osteopathic physicians 
in that city is said to be making $40,000 a year, 
while the Christian Scientists, who numbered but 


| does 


| chisement of 


9,000 in the United States ten years ago, are now 
estimated to be a million. The New York Herald 
announces that the Medical Society of the county 
of New York intends to conduct a crusade against 
quack doctors and unlicensed physicians of every 
kind, and is now taking steps to have the law so 
changed as to include Christian Science healers 
among illegal practitioners, so that they too may 
be prosecuted. 
retained as 

says: “At 


Mr. C. S. Andrews, who has been 
counsel by the medical society, 
present there is one kind of 
quack we cannot touch, and yet this one 
more harm than all of the other ille- 
gal practitioners put together. I refer to the 
Christian Science healers. Through their religious 
professions they have a clientele which it would be 
impossible for an ordinary quack to obtain.” It is 
also understood that the medical society has de- 
termined to make war on druggists who sell medi- 
cines of their own compounding without the pre- 
scription of a physician. The legislature will be 
asked to amend the laws so as to protect the public 


/against all forms of medical quackery.— Albany 


Argus. 
—_—_o—_———_ 


DIGEST OF LAST YEAR’S LAWS. 

The New York State Library has issued its elev- 
enth annual “ Comparative Summary and Index of 
Legislation by States,” covering the laws passed 
in 1900. The bulletin is prepared by Robert H. 
Whitten, Ph. D., sociology librarian, and it digests 
and organizes the large amount of legislation en- 
acted by the State legislatures. An 
feature of the bulletin is its review of 
important 
indicating 


interesting 
the most 
and distinctive legislation of the year, 
the trend of legislation by references to 


laws of previous years. Under the head of suf- 


and will go into effect in July, 1902. This amend- 
ment has for its purpose, illy concealed, the disfran- 
the illiterate negroes of the State. 


| It is similar to that adopted by Louisiana in 1898, 
The Court of Appeals having practically decided | and makes ability to read and write a section of the 
| Constitution a qualification for voting. 

the prescribing of medicine, the present laws of | 


The bulletin shows that voting machines are 
steadily gaining in favor. The first law permitting 
the use of voting machines was passed in New 


York in 1892; during the year Rhode Island has 


created a voting machine commission to examine 
machines and make provision for their use; in 


| Iowa the use of voting machines has been author- 


ized, and a commission has been appointed to make 


| investigations as to the merits of the machines now 
Absurd as these methods appear, they | 


on the market. 


Iowa and New Jersey have created State library 
commissions with a view to assisting cities and 
towns in the establishment of libraries and to co- 
operate with local boards in selecting books and 
providing suitable management for the libraries. 
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There are now fifteen States with library commis- 
sions, their duties being similar to the above. 

Mississippi was the only State to pass anti-trust 
legislaton in 1900. There are now twenty-nine 
States with anti-trust laws. 

Iowa passed a law for the appointment of tax 
inquisitors to discover personalty omitted from the 
tax lists. It is similar to the Ohio law on the 
same subject. Missouri has adopted a constitu- 
tional amendment providing for the exemption of 
the amount of a mortgage inthe taxation of incum- 
bered property. The nominal owner of the prop- 
erty is assessed for the amount of the property, less 
the mortgage, and the owner of the mortgage is 
the the mortgage. Virginia 
has provided for a tax of one dollar on the seals of 
all courts and notaries by means of an adhesive 


assessed amount of 


stamp to be affixed to the instrument requiring the 
seal. So far as is known this is the only instance 
of a State using stamps for the collection of taxes. 
New Jersey has adopted a franchise tax similar in 
some respects to that adopted by New York in 
1899. 
highways, streets and public places, except railroad 
and canal companies. 

Rhode Island has created a commission to build 
A license fee of fifty cents 
to one dollar may be imposed to form a sidepath 
fund. Maryland also has a sidepath commission. 

Mississippi, South Carolina and Virginia have 
revised their laws providing for pensions for indi- 
gent Confederate and has 
adopted a constitutional amendment increasing an- 
nual appropriations for pensions. 

In Iowa the State Board of Control has been 
authorized to supervise county and private institu- 


and maintain sidepaths. 


veterans, Louisiana 


tions for the insane. Massachusetts has followed 
the example of New York, Ohio and Wyoming in 
providing for State control and ‘support of 
insane persons committed to institutions. 
Louisiana will abolish the 
leasing convicts as soon as the present lease ex- 
pires, which will be March 3, 1901. A number of 
the States have provided for the release on proba- 
tion of convicted juvenile offenders. Massachu- 
setts, Vermont and New Jersey have extended this 
system to adult convicts. 
that the Board Commissioners 
may parole prisoners in the penitentiary for the 
first time. Paroled prisoners are not required to 


vides of Prison 


remain in-the State, but if they do remain they are | 


required to report their place of residence and 
conduct to the Board of Prison Commissioners, 
through the county judge, at least every six months. 


. . | 
North Dakota has adopted a constitutional amend- | 


ment establishing a Board of Pardons, consisting 
of the governor, attorney-general, chief justice of 


the Supreme Court and two persons appointed by 
| tion price of three dollars instead of five dollars. 
/ We hope the change will not lessen the influence, 
usefulness or success of a paper which has always 
stood for what is honorable and praiseworthy it 


the governor. 

South Carolina has decided to’make an experi- 
ment in State insurance. The State will carry its 
own risks on all State and county public buildings 


It taxes all persons and corporations using | 


all 


yresent system of | aay 
; | ALBANY Law JouRNAL, announces that it will here- 


except school-houses. Beginning with January 1, 


| 1901, half the amount now paid for premiums on 


city and county buildings will be paid to the com. 
missioners of the sinking fund for an insurance 
fund. When the insurance fund reaches $200,000 
no further pren:ivms will be collected, except to 
maintain the fund at that amount. 

Massachusetts has provided for the running oj 
workingmen’s trains in the Boston suburban 
trict between certain hours of the morning 
evening, and for the sale of season tickets, for 
tances not exceeding fifteen miles, at a rate 


dis- 
and 
dis- 
not 
exceeding three dollars per mile per year, and 
quarterly and weekly tickets at a rate not exceed- 
ing one dollar a mile per quarter, and good for one 
ride each way six days of the week. 

Missouri passed a law designed to prohibit de- 
partment stores by imposing high licenses on stores 
which carried goods in more than a certain num- 
ber of designated groups of merchandise. The 
State Supreme Court declared the law unconstitu- 
tional. Maryland, Massachusetts, Virgina, Ver- 
mont, New Hampshire and Rhode Island have pro- 
hibited the trading The Rhode 
Island law has been declared unconstitutional. 

Ohio has authorized the board of control of the 
agricultural experiment stations to inspect or- 
chards, nurseries and gardens, and to treat trees 
infected with disease... Plants shipped into the 
State must bear a certificate of inspection. Vir- 
ginia has made its board of control of the State 
experiment station a board of crop pest commis- 
sioners, with power to appoint a State entomolo- 
gist, with duties in the line of reports on insect 
Twenty States now have laws bearing on 
the same subject. 


use of stamps. 


pests. 


——_oe—_——_ 
KIND WORDS FOR THE ALBANY LAW 
JOURNAL. 


That very excellent legal publication, — the 


after be issued monthly and in enlarged form. Its 


| management is to be congratulated upon the in- 
| provements which have been noticeable from time 


to time. The Item considers this one of the bright- 


A Kentucky law pro- | ° and one of the truly live law journals of the 


country. It aims at what so few publications of 
this class have considered worthy of accomplish- 
ment, viz., the supplying to the profession oi 
entertaining and recreating reading along the line 
of.the law, without limiting the contents to a bare 
recital of cases or other dry and dingy law mat- 
ters.— Philadelphia Item. 


The Arpany LAw JourNaL, which, for thirty- 
one years, has been published as a weekly, begins 
the new century with a change of form, and is here- 
after to be a monthly publication, at the subscrip- 
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the legal profession. 


enjoyed the pleasure of a personal acquaintance 


with its conductor; but the JouRNAL has never lost 


the favor it gained in our esteem in the days when 
it was edited by the late Isaac Grant Thompson 
when 


and Irving Browne, who has also passed 


away, Was a constant contributor to its columns. 
Another change in the field of legal journalism has 
occurred in the office of the Boston law magazine 
known as The Green Bag, which has been edited 
by Mr. Horace W. Fuller since it was started in 
i889. Mr. Thomas Fileston Baldwin succeeds Mr. 
Fuller as editor, beginning with the number for 
January, 1901. 
what it has professed to be, “an entertaining maga- 
zine for lawyers,” and its volumes of anecdotes and 
information ought to brighten the shelves of every 
American lawyer's library.— New York Sun. 


The Atspany Law JourNAL announces that with 
tne beginning of the new century it will be issued 
monthly, instead of weekly, as heretofore. Our 
contemporary is always bright and readable; and 
while we shall miss its weekly visits, we indulge 
the hope that its venture will 
profitable— Washington Law Rep. 


new prove most 


The ALbany Law JourRNAL, after having been 
published weekly for thirty-one years, announces 
that it will commence the twentieth century as a 
monthly publication. It gives as its reason for the 
change that legal publications of all kinds have 
numerous that the twentieth-century 
lawyer finds himself in imminent danger of being 
overwhelmed in a turbid sea of printer’s ink, and 
that a monthly publication is all he has time to 
read. It is undoubtedly true that the great num- 
ber of legal papers commenced during the last few 
years have, to a large extent, cut into the field 


become so 


formerly held by the JourNaL, but, nevertheless, | 


it has occupied a position in legal literature pecu- 
liarly its own, and which we have no doubt it will 
continue to hold as a monthly publication. Its 
editorials and articles on important legal questions 
have always been able, reliable and_ instructive. 
While we sincerely regret the departure of our es- 
teemed contemporary from the list of weekly jour- 
nals, we wish it unbounded success in its new field 
as d monthly magazine.— Detroit Law Journal. 


The ALsany Law JourNAL, with the first num- 
ber of the present century, changed from a weekly 
to a monthly. This legal publication has always 
been among our valued exchanges. We always 
with the Artpany Law Journac the 
memory of our dear friend and for many years its 
giited editor, Irving Browne. 
may result 
Legal News. 


associate 


We hope the change 
in good for the JourNAL.— Chicago 


Ni at 

Cape taken 
Steps for the formation of a legal corps for the 
defense of Cape Town, under the captaincy of 
Assistant Magistrate Williams. 


Town have 


practitioners at 


Legal 


Of late years we have not | 


This publication has always been | 


THE HUMOROUS SIDE OF THE LAW. 


In S. L. Powers’ story at the Middlesex Bar As- 
sociation dinner the lawyer tried the case for the 
complainant. She sued a middle-aged gentleman 
for breach of promise. He married another girl. 
The jury retired, and the defendant also went his 
way. The jury returned, the defendant did not. 
The jury found for the plaintiff in $800 damages. 

The lawyer met the middle-aged gentleman a 
few minutes later in the lobby of an adjacent hotel. 

“ Squire,” the latter, 
decide?’ 


said “how did the jury 
“ Against you,” was the answer. 
“T didn’t think they would do 
middle-aged 
damages?” 


that,” said the 
gentleman, musingly. ‘ What's the 
“That ain't so bad!” he exclaimed, on being 
told. “Squire, there’s that much difference 
tween the two women! ’’—Boston Herald. 


be- 


ar 


Tricks, me boy, are sometimes better than fine 
legal knowledge,” said Rosey, the lawyer, accord- 
ing to the New York Sun, in the Essex Market 
Police Court the other day, after he had secured 
the discharge of a client named Cohen, who had 
been arrested for begging. 

* Have asked Rosey of 
Cohen, when the prisoner was awaiting arraign- 
ment. 


you any money?” 


Yah, abouid von tollar,” replied Cohen. 

“Let me see it,” said Rosey. 

Cohen pulled out a dirty leather bag, which was 
filled with pennies, nickels and dimes. 

“Take out all the pennies and put them in 
another pocket,” said Rosey, and Cohen obeyed. 

When the was called, Policeman James 
Brennan said: “ Judge, yer anner, Oi saw this man 
wid his hands out to people begging money.” 

Do you talk Hebrew?” asked the lawyer. 

“Indade, Oi don't,” said Brennan. 

“Then how do you know he was begging?” 
questioned Rosey. 


case 


“Because he had his hands out,” replied 


Brennan. 

* Hands out!” said the lawyer. “Do you call 
that Don’t you know that 
down this way we all have our hands out? Why, 


proof of begging? 
we talk with our hands sometimes.” 


“Cohen,” said Rosey, turning to the prisoner, 


* show the judge what money you have got.” 
Cohen produced the pocket-book and displayed 
the nickels and dimes it contained. 

“Judge,” said Rosey, then turning to Magistrate 
Olmstead, “there is the best proof in the world 
that client is People 
don't give nickels and silver to beggars. 


here 
If he was 
a beggar, he would have pennies in that pocket- 
book.” 

“The point is well taken,” said the magistrate. 
“ The prisoner is discharged.” 

When Rosey and Cohen went outside Rosey held 


my innocent. down 
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out his hands and Cohen gave him all the silver, 
and the pennies, too, as his fee. 

“Tf I had made a grand speech,” said Rosey, 
“like my rival, Morris Gotlieb, my client would 
have got six months. Tricks, my boy, tricks; that’s 
what makes the successful lawyer every time.” 


EB ES 
A HIGH SALARIED REPORTER. 


In the next issue of the ALBany Law Journat, we 
shall probably be able to give our readers full detai's 
with reference to the letting of the “comb:ne” and 
Supreme Court Reports. The statement will show 
that the Supreme Court Reporter receives a higher 
salary than any officer in the United States, with the 
exception of the President. We shall also be able to 
show the amount the Supreme Court Reporter will 
receive during the next five years. 


———>—_—_—— 
NEW BOOKS AND NEW EDITIONS. 


Taxation of Business Corporations in New Yorx 
State. By John Henry Hammond. New York: 
Baker, Voorhis & Co., 1901. 

In this work the author has sought to combine 
the sections of the tax law of New York and other 
statutes relating to the local and State taxation 
of domestic and foreign corporations, with the de- 
cisions on the subject, in the most logical and 
convenient manner. The book is arranged in two 
parts. Part I contains the laws and decisions re- 
lating to local taxation, including the law taxing 
special franchises, the procedure for reviewing by 
statutory writ of certiorari an assessment for local 
taxation, and the laws relating to local taxation in 
villages and in the city of New York, but the pro- 
visions in the charters in the other cities of the 
State are not included. Part II contains the laws 
and decisions relating to State taxation and pro- 
cedure for reviewing an for State 
taxation. 


assessment 


The decisions have been given up to 
November 1, 1900. There is a table of cases, an 
analytical table of contents and a very complete 


index. Mr. Hammond’s treatment of the subject 
is entirely original, and the result of his labors 
cannot fail to prove valuable to lawyers, tax offi- 


cials, officers of corporations and other persons | 


interested in questions of taxation. 
—+ 
Literary Rotes. 


The Macmillan Company will publish immedi- 
ately a work on “ Practical Electro-Chemistry,” 
by Bertram Blount, F. I. C., F. C. S., Asso. Inst. 
of Civil Engineers. 


“Japanese Plays and Playfellows” is the title of 
a little book by Osman Edwards, which will be 
published immediately by the Macmillan Company. 
It will contain twelve colored plates by Japanese 
artists. 


Henry James’s new novel will be called 
Sacred Fount.” It will be 
spring. 

The Cornhill Booklet for the holidays is de- 
voted entirely to Eugene Field, and contains three 
rare works of his which have never been included 
in any complete work, and are exceedingly difficult 
to obtain. 


“ The 
published in the 


“Eben Holden” continues to sell heavily, and 
also to be advertised skillfully and liberally. At 
present little more seems to be required, for at 
least a considerable sale of a book than that it 


shall be of the ‘‘ David Harum”’ class. 


A fac-simile of “The First Folio of Shakes 
peare” is to be published by the Clarendon Press 
in the autumn by the collotype process. The 
Chatsworth copy is to be used for the purpose. 
Mr. Sidney Lee will contribute an introduction and 
will give a list of all known copies of the first folio, 


In a recent interview, Mr. Florence Finch Kelly, 
who wrote “ With Hoops of Steel,” is reported to 
have said that at least two of the “three tall Tex- 
ans”’ who dash with such vigor through the pages 
of her latest story, were drawn from life; and she 
added, ‘‘ They are just as handy with a rifle in fact 
as they are in fiction.” 


Mrs. Voynich’s novel, “ Jack Raymond,” will be 
ready for publication in England this month. 
Messrs. Holt & Company will probably publish the 
volume in this country. The author of “The Gad- 
fly”’ has preserved a long silence, and it is to be 
hoped that her second book will prove a worthy 
successor to the earlier work. 


A story of a social career with an obscure begin- 
ning, and experience in Boston, New York and 
Washington, suggests a comparison with Robert 
Grant’s ‘“ Unleavened Bread,” but Julien Gordon's 
heroine, Mrs. Clyde, will probably be a_ more 
wholesome creature than the obnoxious Selma 
White. Messrs. D. Appleton & Company will pub- 
lish Mrs. Clyde shortly. 


The excellencies and shortcomings of works of 
the scope of Mr. Stedman’s “ American Anthol- 
ogy,” can be judged only in the course of time and 
constant use. The work has stood this decisive 
test remarkably well thus far; it is so hospitable, 
and yet so discriminating, that neither sins of 
inclusion have been charged 
against it, if we except the ‘ Bookman’s” protest 
against the utter absence from its pages of even 4 
single poem by the late John G. Saxe. Mr. Sted- 
man himself has thus far given no explanation of 
this exclusion, or, perhaps, unwitting omissions, 
although in a work edited with such conscientious 
care and unquestioned mastery of the field, a mere 
accident is hardly to be thought of. Meanwhile 
the “American Anthology” will remain the only 
book of its kind until the passing of two or three 
new generations shall make a new edition impera 


omission nor of, 
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é It has gleaned the field so wisely and thor- 


| 


tive. 
oughly that no material for a legitimate rival 
remains. 


February is the month of Lincoln, and hence the | 
fitness of the paper, “ Lincoln as an Antagonist,” | 
by Col. Charles Pomeroy Button, which appears in 
the present “New” Lippincott Magazine. Col. | 
Button was a lieutenant of Douglas, and his remi- 
niscences are the more interesting in that they 
proceed from what was once an antagonistic view. 
Admiration for the great president has effaced the 
one-time rancor, and these anecdotes are a positive | 
addition to Lincolniana. 


The complete novel in this month’s “ New” Lip- 
pincott Magazine is by the author of “ With Sword 
anu Crucifix,” Edward S. Van Zile. It is a story of 
good humor based on the caging of a literary lion. 
The lion “roars you as any sucking dove” because 
he is really a modest gentleman who wears only 
the lion’s skin. He is forced into the most laugh- 
able complications by mistaken identity, and the 
Mrs. Leo Hunters are presented as in a screaming 
farce. For an hour’s amusement nothing better has 
appeared in recent magazine literature. 


On its list of spring fiction the Macmillan Com- 
pany has a new story by Robert Herrick, whose 
novel, “The Gospel of Freedom,” still remains the 
best-known of his works. “Jock O’Dreams”’ 
the title of the forthcoming volume, and the scene 
of action alternates between the east and the west. | 
The chief woman of the plot is the daughter of an 
Ohio manufacturer, and the story is developed | 
through the history of a young man’s life. Mr. 
Herrick’s idea is confessedly an old one —that 
the world does not exist until created afresh for | 
each person. 


is 


An interesting book on the position of colored 
people in the United States is “The American Ne- | 
gro: What He Was, What He Is and What He 
May Become,” by William Hannibal Thomas, 
which the Macmillan Company has just published. | 
Mr. Thomas is now a lawyer of Everett, Mass.; | 
he served with distinction in the Civil War and 
alterward was a member of the South Carolina 
legislature during the reconstruction period. | 
Trained in theology and law, he became a success- 
ful practitioner in the South Carolina courts, and 
aiterward established himself in Massachusetts. 
It is asserted that no such complete and detailed 
information exists elsewhere than in this new book 
about the American negro, his physical and mental 
qualifications and capacities, his vices and crimes, 
his religious beliefs, his possibilities as an economic 
and political factor in American life. Mr. Thomas | 
frankly concedes the negro’s inferiority and con- | 
vincingly controverts the adequacy of the reforma- | 
tory agencies already instituted, but also forcibly 
indicates how the mental, moral, social, industrial 


and political elevation of the negro may rationally 
be achieved. 


| 


| He said was “rank” and “rocky” 


| ments. 


| which 


|for governor, 


| since. 


‘was graduated in the Class of 1874. 


In Good Cheer, Nixon Waterman writes of 


| editors: 


| The literary editor was feeling good and glad, 


And not a manuscript or book he read that day was 
bad; 

He scanned them very carefully, with notes from 
end to end, 

He questioned very little, but found plenty to 
commend, 

But, oh! that night he ate much cheese, of strong 
stuff drank a lot; 

Devoured limes and lobsters; ate a mince pie extra 
hot; 


| And on the morrow every book he ventured to 


attack, 


‘ 


as he “ ripped it 


up the back.” 


Robert Louis Stevenson’s cousin, Graham Bal- 
four, has finished his memoir of the novelist. He 


| has woven into it a number of new letters, and 


some of Stevenson’s unpublished literary frag- 
The book will contain a full description of 
his life in Samoa. 


The title of Stanley Weyman’s forthcoming novel 


| is * Count Hannibal.” 


“Trent’s Trust” 
Bret Harte 
Century.” 

When writing his oriental story, ‘“ Bismillah,” 
A. J. Dawson is said to have lived for four months 
entirely on the Koran and the Old Testament and 
Burton, reading not a single line of anything else. 


— > - 
Legal Hotes. 


is the title of the new novel 
has just finished for “The 


Moses E. Clapp, the successor of the late Cush- 
man K. Davis as Senator from Minnesota, is a 
St. Paul attorney. He is a native of Wisconsin, 
where he studied and graduated in law. He came 
to Minnesota twenty years ago, and in 1886 was 
elected attorney-general; in 1888 and 1890 he was 
re-elected. In 1896 he was a Republican candidate 
but was defeated. He has been 
closely identified with the politics of the State ever 
During the last campaign he was the chief 
campaign speaker in Minnesota. He was the first 
man to bring out Senator Nelson when the latter 
was a congressional candidate and was active in 
supporting the late Senator Davis in his first elec- 
tion. He is in moderate financial circumstances. 


Edward P. Allinson, proprietor of the Philadel- 
phia Legal Intelligencer, died on January sixteenth 
suddenly. Few men in the State had a more ex- 
tended circle of close friends throughout the legal 
profession. Mr. Allinson was born at Burlington, 
N. J., on November 21, 1852; was educated at the 
old Westtown Academy, near Chester, and after- 
ward went to Haverford College, from which he 
He studied 
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law with James E. Gowen, Esq., of the Philadel- 
phia bar, and was admitted to practice in 1876. 
Always a man of public spirit, he took an active 
part in the reform movement, extending from 1877 
to 1882, and was thus brought into contact with 
S. Davis Page, and the two formed a co-partner- 
ship under the firm name of Page & Allinson. 
Some years later, Boies Penrose entered the firm, 
and the name was changed to that of Page, Allin- 
son & Penrose. It was not, however, in the field 
of active practice that Mr. Allinson was most ex- 
tensively or most favorably known, but rather as 
an editor, and as the man through whose energy, 
perseverance and courage under most adverse cir- 
cumstances the State Bar 
organized. 


Association was 


State Senator David Callahan, a former judge of 
the City Court, was debarred in New Haven, Conn., 
last month forever from practicing law in Connecti- 
cut. 
the Superior Court. It was the climax of a scandal 
that began nearly two years ago. Callahan, while 
executor of the will of W. F. Williams, March 20, 
1897, was intrusted with the care of $4,200 due from 
the estate of Mrs. Lottie Williams, widow of the 
testator. He was at this time engaged in a canvass 
for the Democratic nomination for the New Haven 
senatorship, and needed money for the canvass. 
Mrs. Williams’ money, therefore, was used. Calla- 
han, after Mrs. Williams’ death in 1808, filed an 
inventory in court purporting to show that the fund 
was intact. Judge Robinson found the claim of 
misappropriation of the money was proved and 
Callahan finally admitted it. 


An interesting street railroad case has recently 
been decided in New York. Carrie F. Cobb 
wanted to cross Broadway. The policeman on 
duty stepped forward as pilot, but before they 
reached the opposite sidewalk a cable car struck 
her and hurt her. She sued for damages and got 
a verdict. The company appealed. The Appellate 
Division decides that the company must pay. “ No 
matter where the policeman was,” says the court, 
“the gripman was not justified in starting his car 
ahead, unless the plaintiff has also reached such 
a place outside the rails as the jury might assume 
to be a place of safety.” 


An Indianapolis Superior Court judge has made 
an interesting ruling in a matter in which the 
courts are almost without precedents, namely, the 
right of the owners of underground pipes or of 
steel or other metal: used in bridge foundations 
when injured by electrolysis to recover damages. 
In this case the Indianapolis street railway was 
adjudged to pay damages because, instead of du- 
plicating its wires to provide for a return current, 
it allowed this current to run underground, thus 
injuring gas pipes. Not long ago injury to under- 
ground pipes by electrolysis was reported in this 
city. The decision of the judge has been appealed 


| ginia bar in 1848. 


The decree was issued by Judge Robinson, oi | 


from, but it is difficult to see how the appeal can 
be allowed. The principle of the ruling seems per- 
fectly sound, namely, that such injury is practically 
the wrongful appropriation of another's property, 
and as such entitles the injured party, individual 
or corporate, to damages by way oi redress. 


James P. Sterrett, formerly chief justice of the 
Supreme Court of Pennsylvania, died at his home 
in Philadelphia on the 23d ult., from the effects 
of a carbuncle. He was seventy-eight years old. 
Judge Sterrett was graduated from Jefferson Col- 
lege, Philadelphia, and was admitted to the Vir- 
He began the practice of law 
in Pittsburg in 1849. In 1862 he was appointed 
presiding judge of the Court of Common Pleas of 
Allegheny county, and twice was elected to that 
office. After filling a vacancy as associate justice 
on the Supreme Bench, he was elected to the posi- 
tion, and in 1893 became chief justice. He retired 
in January, 1900, and was the first member of the 
Pennsylvania Supreme .Court to 
term. 


The Supreme Court, in 
Marsh, held that under the provision of the Michi- 
gan Constitution authorizing the governor to grant 
pardons on such shall think 
proper, a pardon conditioned on the payment of 
certain sums of money to a county, is valid. The 
court said: “ The Constitution provides the gover- 
nor may grant pardons upon such conditions, and 


complete a_ full 


Michigan People y. 


conditions as he 


with such restrictions and limitations, as he may 
think proper, etc. It is possible to conceive of a 
condition that might void the pardon because it 
was unlawiul, but it is not unlawful to make it one 
of the conditions of the pardon that the convicted 
person shall pay to the commonwealth a sum that 
will, in part, at least, reimburse it for the expenses 
When 
the convicted person accepts the pardon he accepts 
it subject to its conditions and limitations (Flavell’s 
case, 8 Watts & S. 197; Lee v. Murphy, 22 Grat. 
789; In re Wells, 18 How. 307; 15 L. Ed. 421; In re 
Marks, 64 Cal., 29; 28 Pac. 109; Manlove v. State, 
53 N. E. 385; see People v. Moore, 62 Mich. 503; 
29 N. W. 8o, and cases there cited). We have no 
doubt the pardon is valid, and has become opera- 
tive, subject to be defeated by a breach of the 
conditions contained therein.” 


The American Bar Association proposes to 
honor the memory of Chief Justice Marshall by 
appropriate ceremonies at Washington on Febrw- 
ary 4, 1901, which day will be the one hundredth 
anniversary of his assumption to the chief justice- 
ship. The occasion is to be similarly celebrated 
as “John Marshall Day” by the bench and _ bar 
throughout the country. Chief Justice Fuller has 
consented to preside over the meeting of the 
American Bar Association at Washington, Presi- 
dent McKinley has agreed to attend and _ the 
oration is to be delivered by former Attorney- 


incurred in bringing about his conviction. 
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General Wayne MacVeagh. The ceremonies will | 
probably take place in the hall of the house of 
representatives. Mr. of Massachusetts, 
has introduced a resolution permitting the use of 
the hall for the purpose from ten o'clock until two. 
The Bar Association and the courts in New York, 
including those in Brooklyn, should at once take 
measures for a simultaneous of the 
anniversary there. If the president and the national 


Moody, 


observance 


judiciary can do this thing, our lawyers and judges 
can stop the wheels of justice for a few hours and 
take time enough to remember the great men of 
the past and the lessons we can learn from their 
lives. We call the attention of Presiding Justice 
Van Brunt and Presiding Justice Goodrich to this 
matter. 


Justice McLaughlin, in the Appellate Division 
of the Supreme Court, has just filed an interesting 
opinion on the matter of paying rent when stipu- 
lated improvements are not forthcoming from a 
landlord. William H. Douglas, in April, 1900, 
leased offices from the Chesebrough Building Com- 
pany, on the agreement that changes 
should in the arrangements. Two 
months’ rent was paid, and then no more, on the 
ground that the lessor had not made the changes 
as he Justice McLaughlin: “A 
breach of a covenant on the part of a lessor is not 
a legal excuse for the non-payment of rent. If a 
landlord fails to keep his part of the agreement, 


certain 


be made 


agreed. Says 


then a tenant can recover such damages as he may 
show he is entitled to, and when called upon to 
pay the rent, may, as a defense, set up a breach of 
the lease, and offset the damages which he has 
sustained against the rent due. But this does not 
give him the right to maintain an action in equity 
to compel the landlord to specifically perform, and 
during the pendency of the action, enjoin him 
from collecting any rent. This would be inequi- 
table, inasmuch as it would permit the tenant to use 
A 
tenant, when called upon to pay rent, must do one 
of two things; he must either pay the rent due or 
else restore possession of the premises to the land- 
lord. He cannot keep both the rent 


possession. 


the leased premises without paying for them. 


and the 


A bill to divide the State of West Virginia into 
two judicial districts, which has been passed by the 
house of representatives, has been reported to the 
senate without amendment by the judiciary com- 
mittee of that body. 
and southern district. 


northern 
The district judge now in 


It provides for a 


office is to be the judge of the new northern dis- 
trict and the president is to appoint a new judge 


for the southern district. The senate judiciary | 
committee has also just made a favorable report 
upon a bill which was introduced in March of last 
B year by the late Senator Davis, of Minnesota, 
Providing for an additional district judge in the 
districts of Minnesota and Nebraska. This meas- 


ure does not contemplate any division of either 


district, but merely proposes the appointment of a 
new judge in each. The plan thus involves no 
increase in the number of district attorneys, clerks 
and marshals. Minnesota and Nebraska are in the 
Eighth Federal Circuit, in which circuit Judge 
Henry C. Caldwell the judge. He 
strongly advocates the proposed increase in the 
judicial force there. The Eighth Circuit contains 
about one-sixth of the population of the United 
States, and Judge Caldwell says that it has area 
and judicial 


is senior 


two circuits. 
There is hardly a State as large as Minnesota or 
Nebraska which into two or more 
districts under the federal judicial system, and -the 


business enough for 


is not divided 


demand for additional district judges there, who 
will also have power to sit in the Circuit Court, if 
need be, ought certainly to be complied with by 
congress.— New York Sun. 


Taking usury by a national bank, says the Albany 
Argus, does not involve a forfeiture of the debt, 
either as a penalty or otherwise, but renders the 
transaction void only as to the excess of interest. 
In the recent case of the First National Bank of 
Pensacola v. Anderson, the Supreme Court, Appel- 
late Division, in New York city, held that the 
penalty imposed upon national banks for the tak- 
ing of usury can only be recovered in an action 
of debt. 
in an action by a national bank, if the question of 
the limitation upon the interest the 
plaintiff is entitled to recover is not raised below, 


Where the defense of usury is interposed 


amount of 


it cannot be considered on appeal. If usury in the 
inception of a note is not pleaded as a defense, 
incompetent evidence to establish that fact can- 
not .be given effect, although received without ob- 
jection. An accommodation indorser is bound by 
the assurance given by the one for whom he has 
indorsed that the latter has sold the note to a third 
party, and a bank taking the note from such third 
party is protected from a claim of usury on the 
part the indorser. 


of accommodation 


—_— 4 ——— 


English Aotes. 


The Yorke prize at Cambridge for 1900 for the 
best essay upon “the History of the Legislation 
Respecting Real and Personal Property in England 
since the Queen’s Accession,” has been awarded 
to Jean Etienne Reenen de Villiers, B. A., LL. B., 
Fellow of St. John’s College. 


A curious incident is reported by the London 
Times, as having occurred recently at the Old 
Bailey in the course of a case which was part heard 
from the previous day. When the case was called 
on it was discovered that a juryman was missing. 
After a few moments a juror entered the court and 
by mistake went into the jury-box and the case 
proceeded, it being thought that he was the miss- 
ing juryman. At the conclusion of the case the 
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jury were requested to consider their verdict, 
whereupon one of their number said there was a 
member of the jury who had only heard part of 
the evidence. It was then discovered that the miss- 


ing juror had been sitting in the body of the court | 


during the hearing of the case, aud the juryman 
who ought not to have been in the jury-box was 
ordered to leave, and his place was taken by the 
juror who should have been there. The evidence 
which had been given was then read over, and in 
the end the jury acquitted the accused. It appeared 
that the juryman who went into the jury-box by 
mistake had been sitting in court during the hear- 
ing of the case on Tuesday and accordingly knew 
the facts. 


According to the annual return relating to joint- 
stock companies, the total number registered in the 
United Kingdom from the Ist of January, 1899, to 
the 31st of December in the same year, amounted 
to 4,975. with a nominal capital of some 246 mil- 
lions sterling. Of these, ninety-three were regis- 
tered without nominal capital, eighty-nine being 
limited by guarantee, and four being mutual. No 
less than 2,044 have their registered offices in the 
city of London or within five miles of the general 
post-office. 


The following analysis of the results of the ap- 
peals heard by the lords justices during the year 


1900 is given by the Daily Telegraph: Mr. Justice | 
From him | 


Bruce heads the list with a clean slate. 
there were five appeals, and all of them stood the 
test of review. Mr. Justice Bingham comes next, 
with 5 per cent of reverses, I appeal being allowed 
out of 18. Mr. Justice Kennedy is third, with 14 
per cent, 13 appeals, 2 reversals. Mr. Justice 
Mathew is fourth, with 21 per cent, 19 appeals, 4 
reversals. Mr. Justice Barnes is fifth, with 25 per 
cent, 12 appeals, 3 reversals: 


appeals, 7 reversals. Mr. Justice Wright and Mr. 
Justice Phillimore tie for the eighth place, with 33 
per cent, the former was reversed 10 times in 30 


appeals, the latter 3 times in 9. Mr. Justice Far- | 
well is ninth, with 38 per cent, 5 appeals allowed | 


and 8 dismissed. Mr. Justice Grantham is tenth, 


with 44 per cent, 4 appeals allowed and 5 dis- | 
missed. Mr. Justice Stirling (since glorified) is | 


eleventh, with 45 per cent, 5 appeals allowed and 6 
dismissed.- Mr. 


equity and the Queen’s Bench judge both having 


13 appeals allowed out of 28. The late Lord Chiel 
Justice and Mr. Justice Bucknill are thirteenth, 
with 50 per cent, the figures being 1 out of 2 and | 


8 out of 16, respectively. Mr. Justice Buckley, Mr. 


Justice Ridley and Mr. Justice Darling show 55 per | 


cent, the first and the third each sustaining 5 re- 
versals in 9 appeals, and the second Io to 18. Mr. 
Justice Kekewich is fifteenth, with 56 per cent; 


Mr. Justice Lawrance | 
is sixth, with 27 per cent, 11 appeals, 3 reversals. | 
Mr. Justice Byrne is seventh, with 31 per cent, 22 | 


Justice Cozens-Hardy and Mr. | 
Justice Day are bracketed with 46 per cent, the | 


———— 
— 


his score shows the enormous total of 50 appeals, 
28 of which were allowed. Mr. Justice North is 
sixteenth, with 57 per cent, 8 appeals allowed ani 
6 dismissed. Sir Francis Jeune is seventeenth, with 
60 per cent, 3 appeals allowed and 2 dismissed. Mr 
Justice Wills is eighteenth, with 66 per cent, 2 
appeals allowed and 1 dismissed. Mr. Justice Ro- 
mer (now Lord Justice) is nineteenth, with 75 per 
cent, 3 appeals allowed out of 4; and Mr. Justice 
Channell is last, with 80 per cent, having had 8 re. 
versals in 10 appeals. The results afforded by the 
figures in connection with appeals from the Court 
of Appeal to the House of Lords are equally inter. 
esting. According to the rules of arithmetic, Lord 
Justice Rigby heads the list. The House of Lords 
declared his opinion to be sound on eight occasions 
and disagreed with him once. A. L. Smith, M. R, 
comes next. He was said to be right thirteen 
times, and wrong five times. Lord Justice Lindley 
was right in three cases and wrong in two; Lord 
Justice Vaughan William was right in six cases (in 
one of which he had grave doubts) and wrong in 
five; Lord Justice Collins was wrong in eight and 
right in eight, and Lord Justice Romer was wrong 
in five and right in three. Viewed from this stand- 
point, therefore, the lord justices must be “ placed” 
as follows: Lord Justice Rigby, first; A. L. Smith, 
M. R., second; Lord Justice Romer, third; ex-Lord 
| Justice Lindley, fourth; Lord Justice Vaughan 
Williams, fifth, and Lord Justice Collins, sixth. 





Sir Francis Jeune’s declaration as judge advo- 
| cate-general that no information as to whether ver- 
| dicts in courts-martial are unanimous ought to be 
| given, will command the assent of the legal profes- 
sion. Courts-martial in such cases as the one that 
| has recently attracted so great a degree of public 
attention are dealing with questions of fact, anda 
soldier who is acquitted is entitled to have a verdict 
in his favor unqualified by any statement as to 
whether it was unanimous or not. Where ques 
| tions of law before the ordinary legal tribunals are 
involved different considerations arise. It may be 
remembered that after the privy council gave its 
| judgment in the case of Ridsdale v. Clifton, Chief 
| Baron Kelly, who was a member of the Board 
that heard the appeal, claimed the right to let it be 
| known that he entirely dissented from the decision. 
In consequence of this action, however, an order if 
council of February 4, 1878, was made confirming 
an old order of February 20, 1627, and directing 
that “the ancient rule and practice” of the priv 
council should be observed, and that no publica 
| tion should be made as to how the particular voices 
and opinions went. If the constitution of the privy 
council is revised, as there appears to be every 
prospect of its being in the near future, it is to be 
hoped that this “ancient rule and practice” will be 
abandoned. In the language of Professor West 
|lake, it detracts from the authority of the priv 
| council without adding anything to its dignity— 
Law Journal. 
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